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For information on briefings in Washington, DC, see
announcement on the inside cover of this issue.

Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government
Printing Office (GPO). CFR titles will be added to GPO
Access incrementally throughout calendar years 1996 and
1997 until a complete set is available. GPO is taking steps
so that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

To access CFR volumes via the World Wide Web, and to
find out which volumes are available online a a given
time users may go to:

O http://www.access.gpo.gov/nara/cfr

New titles and/or volumes will be added to this online
service as they become available. The initia titles
introduced include:

0 Title 20 (Parts 400-499)—Employees’ Benefits
(Social Security Administration)

O Title 21 (Complete)—Food and Drugs (Food and Drug
Administration, Drug Enforcement Administration, Office of
National Drug Control Policy)

O Title 40 (Almost complete)—Protection of Environment
(Environmental Protection Agency)

For additional information on GPO Access products,
services and access methods, see page |l or contact the
GPO Access User Support Team via

[0 Phone: toll-free: 1-888-293-6498
O Email: gpoaccess@gpo.gov
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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

Any person who uses the Federal Register and Code of Federal

Regulations.

Sponsored by the Office of the Federal Register.

Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code of
Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

FOR:

WHO:
WHAT:

WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC

November 19, 1996 at 9:00 a.m.

Office of the Federal Register
Conference Room

800 North Capitol Street, NW.
Washington, DC

(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538

WHEN:
WHERE:
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7CFR Part 1

Claims, Administrative Regulations
Amendment

AGENCY: Office of the Secretary of
Agriculture, USDA.

ACTION: Final rule.

SUMMARY: This document amends the
Administrative Regulations of the
United States Department of Agriculture
(USDA) as part of the USDA regulatory
reinvention initiative to improve its
regulations. This final rule removes
those provisions relating to claims
submitted prior to 1967 and updates the
procedure for filing FTCA claims.

EFFECTIVE DATE: December 9, 1996.

FOR FURTHER INFORMATION CONTACT:
Robert L. Siegler, Deputy Assistant
General Counsel, Research and
Operations Division, Office of the
General Counsel, USDA, room 2321,
South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC 20250, (202) 720-6035.

SUPPLEMENTARY INFORMATION:
Background

On April 12, 1996, USDA published
in the Federal Register (61 FR 16231) a
proposal to revise the administrative
regulations of USDA relating to claims
submitted pursuant to the Federal Tort
Claims Act (FTCA) contained in 7 CFR
Part 1, Subpart D. No comments were
received pursuant to the proposed
rulemaking.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not

significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

This final rule will not have any
economic impact.

Executive Order 12778

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This final rule: (1)
Preempts all state and local laws and
regulations that are inconsistent with
this rule; (2) has no retroactive effect;
and (3) does not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

This final rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Small Business Regulatory Enforcement
Fairness Act of 1996

This final rule removes those
provisions relating to claims submitted
prior to 1967 and updates the procedure
for filing FTCA claims. It does not affect
substantially the rights of non-agency
parties. Accordingly, pursuant to
section 804(3)(C) of the Small Business
Regulatory Enforcement Fairness Act of
1966, Public Law 104-121, this rule is
exempt from the provisions of that Act.

List of Subjects in 7 CFR Part 1
Administrative practice and
procedure, Agriculture, Claims.

Accordingly, 7 CFR part 1, subpart D
is amended as follows:

PART 1—ADMINISTRATIVE
REGULATIONS

Subpart D—Claims

1. The authority citation for subpart D
continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 2671-
2680; 28 CFR part 14.

2. Section 1.51 is revised to read as
follows:

§1.51 Claims based on negligence,
wrongful act or omission.

(a) Authority of the Department.
Under the provisions of the Federal Tort

Claims Act (FTCA), as amended, 28
U.S.C. 26712680, and the regulations
issued by the Department of Justice
(DOJ) contained in 28 CFR part 14, the
United States Department of Agriculture
(USDA) may, subject to the provisions
of the FTCA and DOJ regulations,
consider, ascertain, adjust, determine,
compromise, and settle claims for
money damages against the United
States for personal injury, death, or
property loss or damage caused by the
negligent or wrongful act or omission of
any employee of USDA while acting
within the scope of his or her office or
employment, under circumstances
where the United States, if it were a
private person, would be liable, in
accordance with the law of the place
where the act or omission occurred.

(b) Procedure for filing claims. Claims
must be presented by the claimant, or by
his or her duly authorized agent or legal
representative as specified in 28 CFR
14.3. Standard Form 95, Claim for
Damage or Injury, may be obtained from
the agency within USDA that employs
the employee who allegedly committed
the negligent or wrongful act or
omission. The completed claim form,
together with appropriate evidence and
information, as specified in 28 CFR
14.4, shall be filed with the agency from
which it was obtained.

(c) Determination of claims.—(1)
Delegation of authority to determine
claims. The General Counsel, and such
employees of the Office of the General
Counsel as may be designated by the
General Counsel, are hereby authorized
to consider, ascertain, adjust, determine,
compromise, and settle claims pursuant
to the FTCA, as amended, and the
regulations contained in 28 CFR part 14
and in this section.

(2) Disallowance of claims. If a claim
is denied, the General Counsel, or his or
here designee, shall notify the claimant,
or his or her duly authorized agent or
legal representative.

Done in Washington, D.C., this 23rd day of
October, 1996.
Dan Glickman,
Secretary of Agriculture.
[FR Doc. 96—-27892 Filed 11-6-96; 8:45 am]
BILLING CODE 3410-01-M
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Federal Crop Insurance Corporation

7 CFR Part 457

RIN 0563—-AB03

Common Crop Insurance Regulations;
Pear Crop Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) finalizes specific
crop provisions for the insurance of
pears. The provisions will be used in
conjunction with the Common Crop
Insurance Policy Basic Provisions,
which contain standard terms and
conditions common to most crops. The
intended effect of this action is to
provide policy changes to better meet
the needs of the insured and combine
the current Pear Endorsement with the
Common Crop Insurance Policy for ease
of use and consistency of terms.

EFFECTIVE DATE: December 9, 1996.

FOR FURTHER INFORMATION CONTACT:
Louise Narber, Program Analyst,
Research and Development Division,
Product Development Branch, Federal
Crop Insurance Corporation, United
States Department of Agriculture, 9435
Holmes Road, Kansas City, MO 64131,
telephone (816) 926-7730.

SUPPLEMENTARY INFORMATION:

Executive Order No. 12866 and
Departmental Regulation 1512-1

This action has been reviewed under
United States Department of Agriculture
(USDA) procedures established by
Executive Order No. 12866 and
Departmental Regulation 1512-1. This
action constitutes a review as to the
need, currency, clarity, and
effectiveness of these regulations under
those procedures. The sunset review
date established for these regulations is
July 31, 2001.

This rule has been determined to be
not significant for the purposes of
Executive Order No. 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget
(OMB).

Paperwork Reduction Act of 1995

Following publication of the proposed
rule, the public was afforded 60 days to
submit written comments, data, and
opinions on information collection
requirements previously approved by
OMB under OMB control number 0563—
0003. No public comments were
received.

Unfunded Mandates Reform Act of
1995

Title Il of the Unfunded Mandate
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. This rule contains no Federal
mandates (under the regulatory
provisions of Title 1l of the UMRA) of
State, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

Executive Order No. 12612

It has been determined under section
6(a) of Executive Order No. 12612,
Federalism, that this rule does not have
sufficient Federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on States or their political
subdivisions, or on the distribution of
power and responsibilities among the
various levels of Government.

Regulatory Flexibility Act

This regulation will not have a
significant impact on a substantial
number of small entities. New
provisions included in this rule will not
impact small entities to a greater extent
than large entities. Under the current
regulations, a producer is required to
complete an application and acreage
report. If the crop is damaged or
destroyed, the insured is required to
give notice of loss and provide the
necessary information to complete a
claim for indemnity. The insured must
also annually certify to the previous
years production or receive an assigned
yield. The producer must maintain the
production records to support the
certified information for at least 3 years.
This regulation does not alter those
requirements. The amount of work
required of the insurance companies
delivering and servicing these policies
will not increase significantly from the
amount of work currently required. This
rule does not have any greater or lesser
impact on the producer. Therefore, this
action is determined to be exempt from
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605), and no
Regulatory Flexibility Analysis was
prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order No. 12372

This program is not subject to the
provisions of Executive Order No.
12372, which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order No. 12778

The Office of the General Counsel has
determined that these regulations meet
the applicable standards provided in
sections 2(a) and 2(b)(2) of Executive
Order No. 12778. The provisions of this
rule will not have a retroactive effect
prior to the effective date. The
provisions of this rule will preempt
State and local laws to the extent such
State and local laws are inconsistent
herewith. The administrative appeal
provisions published at 7 CFR parts 11
and 780 must be exhausted before
action for judicial review may be
brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review Initiative to eliminate
unnecessary or duplicative regulations
and improve those that remain in force.

Background

On Thursday, April 25, 1996, FCIC
published a proposed rule in the
Federal Register at 61 FR 18293-18299
to add to the Common Crop Insurance
Regulations (7 CFR part 457) a new
section, 7 CFR 457.111, Pear Crop
Insurance Provisions. The new
provisions will be effective for the 1998
and succeeding crop years. These
provisions will replace the current
provisions for insuring pears found at 7
CFR §401.140 (Pear Endorsement),
thereby limiting the effect of the current
provisions to the 1997 and prior crop
years. After the final rule becomes
effective, the current provisions for
insuring pears will be removed from
§401.140 and that section will be
reserved.

Following publication of that
proposed rule, the public was afforded
30 days to submit written comments,
data, and opinions. A total of twenty-six
(26) comments were received from the
crop insurance industry and FCIC. The
comments received, and FCIC’s
responses are as follows:
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Comment: The crop insurance
industry questioned whether Red
Bartletts and Green Bartletts would be
considered to be the same varietal
group, and recommended retaining
some kind of “‘all other” category so all
varieties are addressed in some manner.

Response: Type | and Type Il were
deleted from the pear provisions to
allow varietal grouping by growing
region. FCIC recognizes that varietal
groups are still necessary since several
varieties of pears in addition to Green
Bartletts are grown in the Pacific
Northwest. In regions where more than
one varietal group is grown, separate
groupings will be provided on the
Special Provisions. No change has been
made.

Comment: The crop insurance
industry recommended that the
definition of “irrigated practice’ should
also address the quality of the water
being applied.

Response: FCIC disagrees. There is no
clear criteria regarding the quality of
water necessary to produce a crop. The
highly variable factors involved would
make such criteria difficult to develop
and administer. Good farming practices
would apply. No change has been made
in the definition.

Comment: The crop insurance
industry questioned what was intended
in the definition of “production
guarantee (per acre)” by the phrase “‘and
multiply the result by any applicable
adjustment factor.”

Response: Section 6(f) of the Basic
Provisions states, “If the information
reported by you on the acreage report
for a unit results in a lower premium
than the actual premium determined to
be due on the basis of the share, acreage,
practice, type or other material
information determined to actually
exist, the production guarantee or
amount of insurance on the unit will be
reduced proportionately.* * *” The
definition of ““production guarantee”
simply reflects the possibility of such an
adjustment.

Comment: The crop insurance
industry stated that providing insureds
with optional units by section, section
equivalent or farm serial number, or
optional units by non-contiguous land
could cause confusion and that
producers may not understand their
options.

Response: Most policies offer optional
units by section, section equivalent,
irrigated land, or non-contiguous land.
Insurance providers have adequately
explained these policy choices to
producers in the past. FCIC anticipates
that insurance providers will continue
to be able to explain available coverage
options. No changes have been made.

Comment: The crop insurance
industry stated that optional units
should be allowed by variety rather than
varietal group (i.e., Red Bartlett and
Green Bartlett are distinct varieties and
should be allowed to be separate
optional units).

Response: Permitting unit division by
variety could lead to extremely small
insurance units and an increase in the
frequency of losses and overall loss
adjustment experiences. In some cases a
few rows of a pollinator variety could
qualify as an insurance unit. These
extremely small insurance units would
increase paperwork, administrative
expenses, and spot losses. No change
has been made.

Comment: The crop insurance
industry stated that they did not
understand why all optional units must
be identified on the acreage report for
each crop year. They said that listing
every possible combination for every
crop on a policy could test the limits on
the number of policy lines allowed.

Response: Only those optional units
determined under the selected method
for the crop year for which the acreage
report is completed must be listed.
Optional unit designations from past
years, or that could have been
established for the current year but were
not, should not be listed on the current
crop years’ acreage report. This
provision has been clarified.

Comment: The crop insurance
industry stated that the provisions refer
to a pro rata refund when optional units
are combined into basic units whenever
the insured reported optional units but
does not qualify. They questioned on
what basis a pro rata refund would be
determined.

Response: The reference to a pro rata
refund has been deleted and the
sentence changed to read “If failure to
comply with these provisions is
determined to be inadvertent and the
optional units are combined into a basic
unit, that portion of the premium paid
for the purpose of electing optional
units will be refunded to you for the
units combined.”

Comment: The crop insurance
industry questioned if the provision
“You must have records, which can be
independently verified, of acreage and
production for each optional unit for at
least the last crop year used to
determine your production guarantee”
could cause confusion between the APH
or policy crop year.

Response: The last year used to
determine the production guarantee
refers to the most recent year included
in the APH data base. Such year is
always an APH crop year and may or
may not be a year in which a policy was

in force. FCIC believes the provision is
clearly stated and has not made
changes.

Comment: The crop insurance
industry suggested that section 3(a)
begin with the phrase ‘“You may select
only one price percentage * * *.” It
would not then be necessary to say so
much about when different varieties
have different maximum prices.

Response: The method to select price
elections varies between insurance
providers. While some require selection
of a percentage, others require a
selection of a specific dollar amount.
The suggested changes will not work for
all circumstances. No change has been
made to the provisions.

Comment: The crop insurance
industry suggested that the insurance
provider modify the APH yield for the
next crop year when damage, removal of
trees or change in practices may reduce
yields from previous levels. They stated
that there is no procedure for reducing
the guarantee at the time of loss.

Response: Guarantees are determined
at the beginning of the crop year. These
Pear Crop Provisions provide the
authority to reduce the APH yield when
tree damage has occurred or cultural
practices have been performed that will
reduce the insured crop from previous
production levels at the time the
guarantee is established or at any time
the insurance provider discovers the
damage, removal of trees or change in
practice.

Comment: The crop insurance
industry questioned whether the sales
closing date for pears in California will
be changed to January 31 to match the
new cancellation/termination dates.

Response: The sales closing date for
pears in California will be changed to
January 31.

Comment: The crop insurance
industry questioned what is meant by
“In accordance with the provisions of
section 11 (Insurance Period) of the
Basic Provisions (§ 457.8): (1) Coverage
begins for each crop year on the later of
the date we accept your application or:
(i) In California, on February 1; or (ii) In
all other states, on November 21.”” They
asked if the intent is to allow acceptance
of applications after the sales closing
date.

Response: Section 11 of the Basic
Provisions states that coverage begins on
the later of the date of application, when
the insured crop is planted, or the date
specified in the crop provisions. This
provision provides that date. FCIC has
also clarified this provision to provide
the date when coverage begins in the
year of application when the producer’s
application is received by the insurance
provider within 10 days of the sales
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closing date. These provisions were
modified so they will not be interpreted
as allowing late filed applications.

Comment: The crop insurance
industry recommended removing the
requirement that a written agreement be
renewed each year. If no substantive
changes occur from one year to the next,
the written agreement should be
continuous.

Response: Provisions regarding
written agreements require that the
guarantee, premium rate, and price
election be included on the agreement.
Since one or more of these items
typically change each year, the
agreement must be renewed every year.
No change is made.

Comment: The crop insurance
industry stated that the Pear Quality
Adjustment Endorsement should be
removed from the crop provisions and
drafted as a separate endorsement,
which would only be issued to those
insureds who elect the additional
coverage. Otherwise CAT insureds and
others may think such coverage is
included as a part of their crop
provisions. It was also suggested that
the provisions in section 13(a) follow
those contained in section 13(b).

Response: FCIC believes that the
quality adjustment endorsement should
be included in the Pear Crop Insurance
Provisions so that pear producers can
readily see their coverage options.
However, the endorsement has been
clarified to state in section 13(a) that the
endorsement does not apply if the
insured insures the pears under the
catastrophic risk protection (CAT)
endorsement or has not specifically
selected such coverage. Therefore, FCIC
does not believe that persons insured
under the Catastrophic Risk Protection
Endorsement or others who did not
elect this coverage will think they have
this coverage. For further clarification,
provisions contained in sections 13(a)
and (b) of the proposed rule have been
combined.

Comment: The crop insurance
industry is concerned that section
13(c)(2)(ii) is more complicated than
necessary. Their interpretation was that
the production will be reduced to zero
and that the total production would be
considered cull production.

Response: When more than sixty
percent of the pears fail the grade
standard the production will be reduced
to zero and that production will be
considered cull production. FCIC
believes that the provisions are written
as clearly as possible.

Comment: The crop insurance
industry stated that section 13(c)(2) is
not necessary because such pears would

be included under section 13(c)(1)
whenever an appraisal is made.

Response: FCIC has reformatted the
provisions but believes all the
provisions are necessary for clarity.

Comment: One comment received
from an FCIC office recommended that
production be adjusted when it does not
grade ninety percent (90%) U.S. No. 2
grade or better in accordance with
applicable United States Standards for
Grades of Summer and Fall Pears,
United States Standards for Grades of
Winter Pears, or United States
Standards for Grades of Pears for
Processing, as applicable when the
damage is caused by hail. Proposed
provisions contained in section 13(c)(1)
allowed adjustment only when
production did not grade eighty percent
(80%) U.S. No. 2 or better. The
comment stated that the majority of
orchards normally produce eighty-seven
percent (87%) to ninety-five percent
(95%) U.S. No. 2 grade or better and
eighty percent (80%) did not give
adequate protection to the producers.
Although, five to thirteen percent of all
pears are culls, very few of these pears
are damaged by a cause of loss covered
under the endorsement.

Response: FCIC agrees that eighty
percent (80%) may not provide
adequate coverage and has increased the
amount to ninety percent (90%).

In addition to the changes described
above, FCIC has made the following
changes:

1. Section 1—Clarify the definitions of
“FSA,” “‘non-contiguous,” and “‘written
agreement”. Delete the definition of
“culls” because fruit that is considered
to be cull production for the purposes
of this policy is sufficiently identified in
section 13.

2. Section 3(b)—Amend the provision
to include any circumstance that may
reduce the expected yield below the
yield upon which the insurance
guarantee is based. The proposed rule
required an insured to report only
damage, removal of trees, and changes
in practices and there may be other
circumstances that may affect the yield.

3. Section 8(b)(1)—Clarify that if the
producer acquires an insurable share
after coverage begins but on or before
the acreage reporting date, insurance
attaches on the calendar date for the
beginning of the insurance period.

4. Section 8(b)(2)—Clarify that not
only will insurance not attach but no
premium will be due if the producer
relinquishes an insurable interest in any
insurable acreage of pears on or before
the acreage reporting date of any crop
year unless a transfer of coverage and
right to an indemnity is completed and
the insurance provider is notified in

writing on or before the acreage
reporting date. Clarify that the transferee
must also be eligible for crop insurance.

5. Section 10(b)—Simplify the
provision to remove any ambiguity.

6. Section 10(c)—Modify the
provision to specify that the producer
must notify the insurance provider at
least 15 days prior to the beginning of
harvest if the producer previously gave
notice in accordance with section 14 of
the Basic Provisions (§ 457.8). Also
specify that if the producer fails to meet
the requirements of this section, and
such failure results in the insurance
providers inability to inspect the
damaged production, all such
production will be considered
undamaged and included as production
to count.

7. Section 11—Add a provision to
specify that an amount of production
not less than the production guarantee
per acre will be counted if the producer
fails to notify the insurer of acreage that
is to be sold by direct marketing to
conform to section 10(b). Also clarify
the claim settlement calculation and the
quality adjustment provisions for pears
grown in California.

8. Section 13—Clarify the pear quality
adjustment endorsement provisions.
Also, limit the cause of loss to hail only
in section 13(b)(1) to be consistent with
optional coverage provided for apples in
the same area.

List of Subjects in 7 CFR Part 457

Crop insurance, Pears, Reporting and
recordkeeping requirements.

Final Rule

Pursuant to the authority contained in
the Federal Crop Insurance Act, as
amended (7 U.S.C. 1501 et seq.), the
Federal Crop Insurance Corporation
hereby amends the Common Crop
Insurance Regulations (7 CFR part 457),
effective for the 1998 and succeeding
crop years, as follows:

PART 457—[AMENDED]
1. The authority citation for 7 CFR
part 457 continues to read as follows:
Authority: 7 U.S.C. 1506(1), 1506(p) .

2.7 CFR part 457 is amended by
adding a new §457.111 to read as
follows:

§457.111 Pear crop insurance provisions.

The Pear Crop Insurance Provisions

for the 1998 and succeeding crop years
are as follows:

FCIC Policies:
DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation
Reinsured Policies:
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(Appropriate title for insurance provider)
Both FCIC and Reinsured Policies:
Pear Crop Provisions

If a conflict exists among the Basic
Provisions (§ 457.8), these crop provisions,
and the Special Provisions; the Special
Provisions will control these crop provisions
and the Basic Provisions; and these crop
provisions will control the Basic Provisions.

1. Definitions

Days—Calendar days.

Direct marketing—Sale of the insured crop
directly to consumers without the
intervention of an intermediary such as a
wholesaler, retailer, packer, processor,
shipper, or buyer. Examples of direct
marketing include selling through an on-farm
or roadside stand, farmer’s market, and
permitting the general public to enter the
field for the purpose of picking all or a
portion of the crop.

FSA—The Farm Service Agency, an agency
of the United States Department of
Agriculture, or a successor agency.

Good farming practices—The cultural
practices generally in use in the county for
the crop to make normal progress toward
maturity and produce at least the yield used
to determine the production guarantee, and
generally recognized by the Cooperative State
Research, Education, and Extension Service
as compatible with agronomic and weather
conditions in the county.

Harvest—The picking of mature pears from
the trees or the collecting of marketable pears
from the ground.

Interplanted—Acreage on which two or
more crops are planted in any form of
alternating or mixed pattern.

Irrigated practice—A method of producing
a crop by which water is artificially applied
during the growing season by appropriate
systems and at the proper times, with the
intention of providing the quantity of water
needed to produce at least the yield used to
establish the irrigated production guarantee
on the irrigated acreage planted to the
insured crop.

Marketable—Pear production acceptable
for processing or other human consumption
even if failing to meet any U.S. or applicable
state grading standard.

Non-contiguous—Any two or more tracts
of land whose boundaries do not touch at any
point, except that land separated only by a
public or private right-of-way, waterway, or
an irrigation canal will be considered as
contiguous.

Production guarantee (per acre)—The
quantity of pears (in tons) determined by
multiplying the approved APH yield per acre
by the coverage level percentage you elect,
and multiplying the result by any applicable
adjustment factor provided in section 6(f) of
the Basic Provisions (§ 457.8).

Ton—Two thousand (2,000) pounds
avoirdupois.

Varietal group—Types of pears with
similar characteristics that are grouped for
insurance purposes as specified in the
Special Provisions.

Written agreement—A written document
that alters designated terms of this policy in
accordance with section 12.

2. Unit Division

(a) Unless limited by the Special
Provisions, a unit as defined in section 1
(Definitions) of the Basic Provisions (§457.8),
a basic unit, may be divided into optional
units if, for each optional unit you meet all
the conditions of this section or if a written
agreement to such division exists.

(b) Basic units may not be divided into
optional units on any basis including, but not
limited to, production practice, type, and
variety, other than as described in this
section.

(c) If you do not comply fully with these
provisions, we will combine all optional
units that are not in compliance with these
provisions into the basic unit from which
they were formed. We will combine the
optional units at any time we discover that
you have failed to comply with these
provisions. If failure to comply with these
provisions is determined to be inadvertent,
and the optional units are combined into a
basic unit, that portion of the premium paid
for the purpose of electing optional units will
be refunded to you for the units combined.

(d) All optional units established for a crop
year must be identified on the acreage report
for that crop year.

(e) The following requirements must be
met for each optional unit:

(1) You must have records, which can be
independently verified, of acreage and
production for each optional unit for at least
the last crop year used to determine your
production guarantee; and

(2) You must have records of marketed
production or measurement of stored
production from each optional unit
maintained in such a manner that permits us
to verify the production from each optional
unit, or the production from each unit must
be kept separate until loss adjustment is
completed by us.

(3) Each optional unit must meet one or
more of the following criteria as applicable:

(i) Optional Units by Section, Section
Equivalent, or FSA Farm Serial Number:
Optional units may be established if each
optional unit is located in a separate legally
identified section. In the absence of sections,
we may consider parcels of land legally
identified by other methods of measure
including, but not limited to Spanish grants,
railroad surveys, leagues, labors, or Virginia
Military Lands, as the equivalent of sections
for unit purposes. In areas that have not been
surveyed using the systems identified above,
or another system approved by us, or in areas
where such systems exist but boundaries are
not readily discernable, each optional unit
must be located in a separate farm identified
by a single FSA Farm Serial Number; or

(ii) Optional Units on Acreage Located on
Non-Contiguous Land: In lieu of establishing
optional units by section, section equivalent
or FSA Farm Serial Number, optional units
may be established if each optional unit is
located on non-contiguous land.

(iii) Optional Units on Acreage by Varietal
Group: In addition to, or instead of,
establishing optional units by section, section
equivalent, FSA Farm Serial Number, or on
non-contiguous land, optional units may be
established by varietal group when provided
for in the Special Provisions.

3. Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities

In addition to the requirements of section
3 (Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities) of
the Basic Provisions (§ 457.8):

(a) You may select only one price election
for all the pears in the county insured under
this policy unless the Special Provisions
provide different price elections by varietal
group, in which case you may select one
price election for each varietal group
designated in the Special Provisions. The
price elections you choose for each varietal
group must have the same percentage
relationship to the maximum price offered by
us for each varietal group. For example, if
you choose one hundred percent (100%) of
the maximum price election for one varietal
group, you must also choose one hundred
percent (100%) of the maximum price
election for all other varietal groups.

(b) You must report, by the production
reporting date designated in section 3
(Insurance Guarantees, Coverage Levels, and
Prices for Determining Indemnities) of the
Basic Provisions (8 457.8), by varietal group:

(1) Any damage, removal of trees, change
in practices or any other circumstance that
may reduce the expected yield below the
yield upon which the insurance guarantee is
based, and the number of affected acres;

(2) The number of bearing trees on
insurable and uninsurable acreage;

(3) The age of the trees and the planting
pattern; and

(4) For the first year of insurance for
acreage interplanted with another perennial
crop, and any time the planting pattern of
such acreage is changed:

(i) The age of the interplanted crop, and
type if applicable;

(ii) The planting pattern; and

(iii) Any other information that we request
in order to establish your approved yield. We
will reduce the yield used to establish your
production guarantee as necessary, based on
our estimate of the effect of the following:
interplanted perennial crop; removal of trees;
damage; change in practices or any other
circumstance on the yield potential of the
insured crop. If you fail to notify us of any
circumstance that may reduce your yields
from previous levels, we will reduce your
production guarantee as necessary at any
time that we become aware of the
circumstance.

4. Contract Changes

In accordance with section 4 (Contract
Changes) of the Basic Provisions (§ 457.8),
the contract change date is October 31
preceding the cancellation date for states
with a January 31 cancellation date and
August 31 preceding the cancellation date for
all other states.

5. Cancellation and Termination Dates

In accordance with section 2 (Life of
Policy, Cancellation, and Termination) of the
Basic Provisions (§ 457.8), the cancellation
and termination dates are:
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Cancellation and
termination
dates

States

California ......ccccceeeeeeeennnnen.
All other states

January 31.
November 20.

6. Insured Crop

In accordance with section 8 (Insured
Crop) of the Basic Provisions (§ 457.8), the
crop insured will be all the pears in the
county for which a premium rate is provided
by the actuarial table:

(a) In which you have a share;

(b) That are of varieties adapted to the area;

(c) That are grown on trees that have
produced an average of at least five (5) tons
of pears per acre in at least one of the four
previous crop years unless the Special
Provisions or a written agreement establishes
a lower production level; and

(d) That are grown in an orchard that, if
inspected, is considered acceptable by us.

7. Insurable Acreage

In lieu of the provisions in section 9
(Insurable Acreage) of the Basic Provisions
(8 457.8), that prohibit insurance attaching to
a crop planted with another crop, pears
interplanted with another perennial crop are
insurable unless we inspect the acreage and
determine that it does not meet the
requirements contained in your policy.

8. Insurance Period

(a) In accordance with the provisions of
section 11 (Insurance Period) of the Basic
Provisions (§ 457.8):

(1) Coverage begins:

(i) In California, on February 1 of each crop
year, except that for the year of application,
if your application is received after January
22 but prior to February 1, insurance will
attach on the 10th day after your properly
completed application is received in our
local office, unless we inspect the acreage
during the 10 day period and determine that
it does not meet insurability requirements.
You must provide any information that we
require for the crop or to determine the
condition of the orchard; or

(i) In all other states, on November 21 of
each crop year, except that for the year of
application, if your application is received
after November 11 but prior to November 21,
insurance will attach on the 10th day after
your properly completed application is
received in our local office, unless we inspect
the acreage during the 10 day period and
determine that it does not meet insurability
requirements. You must provide any
information that we require for the crop or
to determine the condition of the orchard.

(2) The calendar date for the end of the
insurance period for each crop year is:

(i) September 15 for Bartlett (green and red)
and Star Crimson (Crimson Red) varietal
groups; or

(i) October 15 for all other varietal groups.

(b) In addition to the provisions of section
11 (Insurance Period) of the Basic Provisions
(8457.8):

(1) If you acquire an insurable share in any
insurable acreage after coverage begins but on
or before the acreage reporting date for the
crop year, and after an inspection we

consider the acreage acceptable, insurance
will be considered to have attached to such
acreage on the calendar date for the
beginning of the insurance period.

(2) If you relinquish your insurable interest
on any insurable acreage of pears on or before
the acreage reporting date of any crop year,
insurance will not be considered to have
attached to, and no premium will be due, and
no indemnity paid, for such acreage for that
crop year unless:

(i) A transfer of coverage and right to an
indemnity, or a similar form approved by us,
is completed by all affected parties;

(ii) We are notified by you or the transferee
in writing of such transfer on or before the
acreage reporting date; and

(iii) The transferee is eligible for crop
insurance.

9. Causes of Loss

(a) In accordance with the provisions of
section 12 (Causes of Loss) of the Basic
Provisions (8§ 457.8), insurance is provided
only against the following causes of loss that
occur within the insurance period:

(1) Adverse weather conditions;

(2) Fire, unless weeds and other forms of
undergrowth have not been controlled or
pruning debris has not been removed from
the orchard,

(3) Earthquake;

(4) Volcanic eruption; or

(5) Failure of the irrigation water supply,
if caused by an insured peril that occurs
during the insurance period.

(b) In addition to the causes of loss
excluded in section 12 (Causes of Loss) of the
Basic Provisions (8§ 457.8), we will not insure
against damage or loss of production due to:

(1) Disease or insect infestation, unless
adverse weather:

(i) Prevents the proper application of
control measures or causes properly applied
control measures to be ineffective; or

(ii) Causes disease or insect infestation for
which no effective control mechanism is
available.

(2) Failure of the fruit to color properly; or

(3) Inability to market the pears for any
reason other than actual physical damage
from an insurable cause specified in this
section. For example, we will not pay you an
indemnity if you are unable to market due to
quarantine, boycott, or refusal of any person
to accept production.

10. Duties in the Event of Damage or Loss

In addition to the requirements of section
14 (Duties in the Event of Damage or Loss)
of the Basic Provisions (§ 457.8), the
following will apply:

(a) You must notify us within 3 days of the
date harvest should have started if the crop
will not be harvested.

(b) You must notify us at least 15 days
before any production from any unit will be
sold by direct marketing. We will conduct an
appraisal that will be used to determine your
production to count for production that is
sold by direct marketing. If damage occurs
after this appraisal, we will conduct an
additional appraisal. These appraisals, and
any acceptable records provided by you, will
be used to determine your production to
count. Failure to give timely notice that
production will be sold by direct marketing

will result in an appraised amount of
production to count of not less than the
production guarantee per acre if such failure
results in our inability to make the required
appraisal.

(c) If you intend to claim an indemnity on
any unit, you must notify us at least 15 days
prior to the beginning of harvest if you
previously gave notice in accordance with
section 14 of the Basic Provisions (§ 457.8),
so that we may inspect the damaged
production. You must not sell or dispose of
the damaged crop until after we have given
you written consent to do so. If you fail to
meet the requirements of this section, and
such failure results in our inability to inspect
the damaged production, all such production
will be considered undamaged and included
as production to count.

11. Settlement of Claim

(a) We will determine your loss on a unit
basis. In the event you are unable to provide
separate, acceptable production records:

(1) For any optional unit, we will combine
all optional units for which such production
records were not provided; or

(2) For any basic unit, we will allocate any
commingled production to such units in
proportion to our liability on the harvested
acreage for each unit.

(b) In the event of loss or damage covered
by this policy, we will settle your claim by:

(1) Multiplying the insured acreage for
each varietal group if applicable, by its
respective production guarantee;

(2) Multiplying the results of section
11(b)(1) by the respective price election for
each varietal group, if applicable;

(3) Totaling the results of section 11(b)(2);
(4) Multiplying the total production to be
counted of each varietal group, if applicable,

by the respective price election;

(5) Totaling the results of section 11(b)(4);

(6) Subtracting this result of section
11(b)(5) from the result of section 11(b)(3);
and

(7) Multiplying the result of section
11(b)(6) by your share.

(c) The total production to count (in tons)
from all insurable acreage on the unit will
include:

(1) All appraised production as follows:

(i) Not less than the production guarantee
per acre for acreage:

(A) That is abandoned;

(B) That is sold by direct marketing if you
fail to meet the requirements contained in
section 10;

(C) That is damaged solely by uninsured
causes; or

(D) For which you fail to provide
production records that are acceptable to us;

(ii) Production lost due to uninsured
causes;

(iii) Unharvested production; and

(iv) Potential production on insured
acreage that you intend to abandon or no
longer care for, if you and we agree on the
appraised amount of production. Upon such
agreement, the insurance period for that
acreage will end. If you do not agree with our
appraisal, we may defer the claim only if you
agree to continue to care for the crop. We will
then make another appraisal when you notify
us of further damage or that harvest is general
in the area unless you harvested the crop, in
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which case we will use the harvested
production. If you do not continue to care for
the crop, our appraisal made prior to
deferring the claim will be used to determine
the production to count; and

(2) For all states except California, all
harvested and appraised marketable pear
production from the insurable acreage.

(3) For California, all harvested and
appraised production that:

(i) Meets the standards for first grade
canning as defined by the California Pear
Advisory Board or for U.S. Number 1 as
defined by the United States Standards for
Grades of Summer and Fall Pears, or Pears
for Processing, or for U.S. Extra Number 1 or
U.S. Number 1 as defined by the United
States Standards for Grades of Winter Pears;

(i) Is accepted by a processor for canning
or packing; or

(iii) Is marketable for any purpose.
However, if the pears are damaged by an
insured cause, the production to count will
be reduced by the greater of the following
amounts:

(A) The excess over ten percent (10%) of
pears that are size 180 or smaller for varieties
other than Forelle, Seckel or Winter Nelis; or

(B) The result of dividing the value per ton
of such pears by the highest price election for
the insured varietal group, subtracting this
result from 1.000, and multiplying this
difference (if positive) by the number of tons
of such pears.

12. Written Agreements

Designated terms of this policy may be
altered by written agreement in accordance
with the following:

(a) You must apply in writing for each
written agreement no later than the sales
closing date, except as provided in section
12(e);

(b) The application for a written agreement
must contain all variable terms of the
contract between you and us that will be in
effect if the written agreement is not
approved;

(c) If approved, the written agreement will
include all variable terms of the contract,
including, but not limited to, crop type or
variety, the guarantee, premium rate, and
price election;

(d) Each written agreement will only be
valid for one year (If the written agreement
is not specifically renewed the following
year, insurance coverage for subsequent crop
years will be in accordance with the printed
policy); and

(e) An application for a written agreement
submitted after the sales closing date may be
approved if, after a physical inspection of the
acreage, it is determined that no loss has
occurred and the crop is insurable in
accordance with the policy and written
agreement provisions.

13. Pear Quality Adjustment Endorsement

(a) This endorsement applies to any crop
year: Provided,

(1) The insured pears are located in a State
other than California and the actuarial table
designates a premium rate for this
endorsement;

(2) You have not elected to insure your
pears under the Catastrophic Risk Protection
(CAT) Endorsement;

(3) You elected it on your application or
other form approved by us, and did so on or
before the sales closing date for the initial
crop year for which you wish it to be
effective. By doing so, you agreed to pay the
additional premium designated in the
actuarial table for this optional coverage; and

(4) You or we did not cancel it in writing
on or before the cancellation date. Your
election of CAT coverage for any crop year
after this endorsement is effective will be
considered as notice of cancellation by you.

(b) If the pear production is damaged by
hail and if eleven percent (11%) or more of
the harvested and appraised production does
not grade at least U.S. No. 2 in accordance
with applicable United States Standards for
Grades of Summer and Fall Pears, United
States Standards for Grades of Winter Pears,
or United States Standards for Grades of
Pears for Processing, as applicable, due solely
to hail, the amount of production to count
will be reduced as follows:

(i) By two percent (2%) for each full one
percent (1%) in excess of ten percent (10%),
when eleven percent (11%) through sixty
percent (60%) of the pears fail the grade
standard; or

(ii) By one hundred percent (100%) when
more than sixty percent (60%) of the pears
fail the grade standard.

The difference between the reduced
production determined in section 13(b) and
the total production will be considered as
cull production.

(c) Pears that are knocked to the ground by
wind or that are frozen and cannot be packed
or marketed as fresh pears will be considered
one hundred percent (100%) cull production.

(d) Marketable production that grades less
than U.S. No. 2 due to causes not covered by
this endorsement will not be reduced.

(e) Fifteen percent (15%) of all production
considered as cull production in accordance
with section 13 (b) and (c) will be production
to count.

Signed in Washington, D.C., on October 31,
1996.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 96-28607 Filed 11-6—-96; 8:45 am]
BILLING CODE 3410-FA-P

7 CFR Part 457
RIN 0563-AB56

Common Crop Insurance Regulations;
Texas Citrus Fruit Crop Insurance
Provisions; Correction

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Final rule; correction.

SUMMARY: This document contains
corrections to the final regulation which
was published Thursday, August 8,
1996 (61 FR 41297-41303). The
regulation pertains to the insurance of
Texas citrus fruit.

EFFECTIVE DATE: November 6, 1996.

FOR FURTHER INFORMATION CONTACT:
Louise Narber, Program Analyst,
Research and Development Division,
Product Development Branch, Federal
Crop Insurance Corporation, United
States Department of Agriculture, 9435
Holmes Road, Kansas City, MO 64131,
telephone (816) 926—7730.

SUPPLEMENTARY INFORMATION:

Background

The final regulation that is the subject
of this correction was intended to
provide policy changes to better meet
the needs of the insured and to combine
the Texas Citrus Endorsement with the
Common Crop Insurance Policy for ease
of use and consistency of terms.

Need For Correction

As published, the final regulations
contained an error which may prove to
be misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication on
August 8, 1996, of the final regulation
at 61 FR 41297-41303 is corrected as
follows:

PART 457—[CORRECTED]

§457.119 [Corrected]

On page 41302, in the second column,
in §457.119, section 10(a)(8) is
corrected to read “‘Failure of the
irrigation water supply if caused by an
insured peril or drought that occurs
during the insurance period.”

Signed in Washington D.C., on October 31,
1996.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 9628606 Filed 11-6-96; 8:45 am]
BILLING CODE 3410-FA-P

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Part 103
[INS No. 1802-96]

Extension of Implementation Date for
Use of Designated Fingerprinting
Services

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: A final rule certifying
Designated Fingerprinting Services
(DFS) to take fingerprints of applicants
for immigration benefits was published
by the Immigration and Naturalization
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Service (“‘the Service”) in the Federal
Register on June 4, 1996, with an
effective date of July 5, 1996.
Implementation was to have begun on
November 1, 1996. Due to an
insufficient number of certification
requests received by the Service, the
Service is amending its regulations by
extending the implementation date.
This will give prospective DFSs
additional time to submit their
applications. The purpose is to ensure
adequate fingerprint services are
available to applicants for immigration
benefits. The Service will now require
applicants for immigration benefits to
submit fingerprints taken either by
Service officers or those entities that
have filed an application for DFS
certification with the Service before
March 1, 1997.

EFFECTIVE DATE: November 1, 1996.

FOR FURTHER INFORMATION CONTACT:

Customer Service Branch, Immigration
and Naturalization Service, Benefits
Division, Room 3040, 425 | Street, NW.,
Washington, DC 20536, telephone (202)
307-3587 or Jack Rasmussen, Staff
Officer, (202) 514-3156, fax (202) 514—
2093.

SUPPLEMENTARY INFORMATION:
Background

The final rule certifying Designated
Fingerprinting Services (DFSs) to take
fingerprints of applicants for
immigration benefits was published by
the Service in the Federal Register on
June 4, 1996, at 61 FR 28003, and
became effective on July 5, 1996. That
final rule established the eligibility
requirements and application
procedures for DFS certification. The
implementation of that rule will
facilitate the processing of applicants for
immigration benefits, protect the
integrity of the fingerprinting process,
and relieve the strain on Service
personnel from taking fingerprints. The
final rule would have been
implemented in two stages: (1) As of
November 1, 1996, the Service would
have required that all fingerprints
submitted to taken by a Service
employee, a DFS fingerprinter,
including law enforcement agency that
is registered as a DFS, or an intending
DFS who has completed and filed an
application for certification with the
Service; and (2) as of January 1, 1997,
the Service would have only accepted
from applicants for immigration benefits
fingerprint cards taken by an approved
or authorized entity or Service
employee.

Extension of the Implementation Dates

In order to ensure adequate
fingerprint services are available to
applicants for benefits, the Service is
extending the DFS implementation date
to March 1, 1997. As of that date, all
fingerprints submitted to INS with
applications must have been taken by a
DFS fingerprinter, including law
enforcement agencies who file for DFS
status, an intending DFS who has
completed and filed an application for
certification with the Service, or a
Service employee. The time required for
adjudication of an application may vary
due to the need for additional
information. Since we do not wish to
interrupt the operation of a business
unnecessarily, no final cessation date
for the authority of “pending”
applications will be imposed until the
application has been adjudicated.
However, prospective DFSs who file
their applications on or after March 1,
1997, must wait until after their
applications have been processed and
they have been certified by the Service
before beginning to provide fingerprint
services.

The Service’s implementation of this
rule as a final rule is based on the *‘good
cause’ exception found at 5 U.S.C.
553(b)(B). The reason and necessity for
immediate implementation are as
follows: This regulation relates to
agency management and practice of
good customer service because it will
give prospective DFSs more time to file
their applications and allow the public
to utilize fingerprinting services in their
own communities.

Regulatory Flexibility Act

The Commissioner of the Immigration
and Naturalization Service, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that the rule will
not have a significant economic impact
on a substantial number of small
entities. This rule merely extends the
implementation date to allow
prospective DFS’s sufficient time to
submit their applications.

Executive Order 12866

This rule is not considered by the
Department of Justice, Immigration and
Naturalization Service, to be a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, and
the Office of Management and Budget
has waived its review process under
section 6(a)(3)(A).

Executive Order 12988

This final rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of E.O. 12988.

Executive Order 12612

The regulation will not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

List of Subjects in 8 CFR Part 103

Administrative practice and
procedure, Authority delegations
(Government agencies), Reporting and
recordkeeping requirements.

Accordingly, part 103 of chapter | of
title 8 of the Code of Federal
Regulations is amended as follows:

PART 103—POWERS AND DUTIES OF
SERVICE OFFICERS; AVAILABILITY
OF SERVICE RECORDS

1. The authority citation for part 103
continues to read as follows:

Authority: 5 U.S.C. 552, 552a; 8 U.S.C.
1101, 1103, 1201, 1252 note, 125b, 1304,
1356; 31 U.S.C. 9701; E.O. 12356, 47 FR
14874, 15557, 3 CFR, 1982 Comp., p. 166; 8
CFR part 2.

2. Section 103.2 is amended by:

a. Revising the introductory text in
paragraph (e)(3); and

b. Revising paragraph (e)(3)(ii), to read
as follows:

§103.2 Applications, petitions, and other
documents.
* * * * *

(e) * * *

(3) Transition to use designated
fingerprinting services. As of March 1,
1997, the Service will not accept
fingerprint cards for immigration

benefits unless they are taken by:
* * * * *

(ii) An intending DFS or organization
that has completed and filed an
application for DFS status prior to
March 1, 1997, which may, pending the
Service’s action upon its application,
take fingerprints and complete the Form
I-850A, indicating that its application
for DFS status is pending. This
provisional authority for an outside
entity shall cease when its application
is denied;

* * * * *
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Dated: October 31, 1996.
Doris Meissner,

Commissioner, Immigration and
Naturalization Service.

[FR Doc. 96-28585 Filed 11-1-96; 4:25 pm]
BILLING CODE 4410-10-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 121
[Docket No. 27219; Amendment 121-261]

RIN 2120-AD74

Protective Breathing Equipment;
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to the Protective Breathing
Equipment final rule, 61 FR 43918,
published August 26, 1996. The rule
amended the regulations governing
portable protective breathing equipment
(PBE) required for crewmembers’ use in
combating in-flight fires. It is intended
to codify exemptions currently in place,
clarify ambiguities in the existing
regulation, and allow air carriers added
flexibility with compliance while
maintaining or increasing safety. This
action will correct the final rule
statement that removes paragraph (d)(1)
of §121.337, since paragraph (d) of
§121.337 was removed as a result of the
Commuter Operations and General
Certification and Operations
Requirement final rule, 60 FR 665832,
published December 20, 1995.

EFFECTIVE DATE: November 7, 1996.

FOR FURTHER INFORMATION CONTACT: Gary
Davis, 202—267-8096.

The Correction

In considering of the foregoing, the
Federal Aviation Administration
corrects the final rule published August
26, 1996, (61 FR 43918) amending 14
CFR part 121. On page 43921 in the
third column, amendatory instruction
number 2 is corrected to read as follows:
2. Section 121.337 is amended by
removing paragraph (b)(9)(i); by
redesignating paragraphs (b)(9)(ii),
(b)(9)(iii), and (b)(9)(iv) as (P)(9)(i),
(b)(9)(ii), and (b)(9)(iii); by revising
paragraph (b)(9)(iii); and by revising
newly designated paragraph (b)(9)(iii).”

Issued in Washington, DC on October 28,
1996.

Donald P. Byrne,

Assistant Chief Counsel.

[FR Doc. 96-27991 Filed 11-6-96; 8:45 am]
BILLING CODE 4910-13-M

Coast Guard

33 CFR Part 117
[CGDO5-95-081]

RIN 2115-AE47

Drawbridge Operation Regulations;
Anacostia River, Washington, DC

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: At the request of the
Consolidated Rail Corporation
(CONRAIL), the Coast Guard is changing
the regulations that govern the operation
of the railroad bridge across the
Anacostia River, mile 3.4 at
Washington, DC, by extending the
winter seasonal restrictions and
reducing the hours of operation during
the boating season. This rule is intended
to relieve the bridge owner of the
burden of having a bridgetender staff the
bridge during periods of non-use, while
still providing for the reasonable needs
of navigation.

EFFECTIVE DATE: This rule is effective on
December 9, 1996.

FOR FURTHER INFORMATION CONTACT:
Ann B. Deaton, Bridge Administrator,
U.S. Coast Guard Atlantic Area, at (757)
398-6222.

SUPPLEMENTARY INFORMATION:
Regulatory History

On January 10, 1996, the Coast Guard
published a Notice of Proposed
Rulemaking (NPRM) entitled
“Drawbridge Operation Regulations;
Anacostia River, Washington, DC” in
the Federal Register (61 FR 709). The
comment period ended April 9, 1996.
Four comments were received. A public
hearing was not requested and one was
not held.

Background and Purpose

The CONRAIL drawbridge crosses the
Anacostia River at mile 3.4. The
proposed changes were requested by
CONRAIL to extend the Winter seasonal
restrictions, and reduce the hours of
operation during the boating season.
This will relieve the bridge owner of the
burden of having a bridgetender staff the
bridge during periods of non-use.

Discussion of Comments and Changes

Current 33 CFR 117.253(b) requires
the draw of the CONRAIL bridge to
open on signal: At any time for public
vessels, State and local government
vessels, commercial vessels, and any
vessels in an emergency involving
danger to life or property year round; on
Saturdays, Sundays and Federal
holidays from April 1 through
September 30 for recreational boats; and
on Weekdays other than Federal
holidays between the hours of 7 a.m.
and 11 p.m. from April 1 through
September 30 for recreational boats. It
must open at all other times for
recreational boats if at least eight hours
notice is given. Under the proposed
changes to §117.253(b) in the NPRM,
the bridge would be required to
continue to open on signal year round
for public vessels, State and local
government vessels, commercial vessels,
and any vessels in an emergency
involving danger to life or property.
However, it would not be required to
open on signal for recreational vessels
except between the hours of 9 a.m. and
12 noon and 1 p.m. and 6 p.m. from
May 15 to September 30. It would also
be required to open between 6 p.m. and
7 p.m. from May 15 to September 30 is
notice is given to the bridge tender not
later than 6 p.m. on the day on which
the opening is requested.

Four comments were received. A
letter from a group of Anacostia River
bridge tenders claimed that the volume
of traffic would increase as a result of
proposed development upriver from the
bridge. According to the comment, the
State of Maryland recently purchased an
upriver marina and has begun
renovations to attract additional boating
traffic. It also claimed that the data on
which CONRAIL based its request was
invalid. It asked the Coast Guard to
delay any changes in the bridge
operating schedule until after the 1996
boating season. A second letter from a
transportation workers union asked the
Coast Guard to deny the requested
change. It also claimed that planned
development by the State of Maryland
would increase boating traffic and that
the request was based on invalid data.
A letter from a conservation group
opposed the proposed changes due to
concerns that they would restrict access
by emergency response vessels and
would have a negative impact on
recreational boating. A letter from D.C.
Fireboats expressed concern that the
proposed changes would restrict access
by emergency response vessels during
periods of unexpected high water which
would require a bridge opening for their
boats. It did not oppose the proposed
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changes, but asked that procedures
should be in place to allow the bridge
to be opened on short notice.

Copies of the comments were
provided to CONRAIL. In its letter of
May 6, 1996, a copy of which is in the
public docket for this rulemaking,
CONRAIL responded to the comments.
It contended that the impact of upriver
development was speculative, and
noted that the State of Maryland did not
comment on the proposed changes. It
noted that historic data for 1993 and
1994 showed infrequent bridge
openings and that under the proposed
changes the bridge would continue to be
manned and open on demand during
periods of most frequent use. It agreed
that arrangements are needed to open
the bridge for emergency response
vessels on short notice, and they will be
required to post a sign providing a
24-hour emergency point of contact.
CONRAIL advised the Coast Guard that
once a request for an emergency
opening is received during periods the
bridge is unmanned, an opening will
occur within 30 minutes of that request.
D.C. Fireboats expressed to the Coast
Guard that this arrangement is
acceptable to them and relieves their
concerns.

The Coast Guard believes that the
historic data indicates that adoption of
the proposed changes will continue to
meet the reasonable needs of navigation.
The schedule may be further revised as
needed to respond to changes in traffic
volume. The Coast Guard agrees that
timely bridge openings for emergency
response vessels must be ensured, and
this rulemaking does not change that
requirement. To ensure a rapid
response, the Coast Guard has added a
requirement that CONRAIL post a sign
on the bridge providing a 24-hour
emergency point of contact to arrange
for bridge openings on short notice
when the bridge is unmanned.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this final rule
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ““‘small business concerns’ under
section 3 of the Small Business Act (15
U.S.C. 632). Because it expects the
impact of this rule to be minimal, the
Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 12612,
and it has determined that this rule will
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under section
2.B.2.e.(32)(e) of Commandant
Instruction M16475.1B (as amended, 59
FR 38654, 29 July 1994), this rule is
categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination
statement has been prepared and placed
in the rulemaking docket.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

In consideration of the foregoing, the
Coast Guard is amending Part 117 of
Title 33, Code of Federal Regulations to
read as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); Section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2.In 8117.253, paragraphs (b)(1)(ii)
and (iii) are revised, and paragraph
(b)(3) is added to read as follows:

§117.253 Anacostia River.
* * * * *
* X *

I

(I) * * *

(ii) Between 9 a.m. and 12 noon and
between 1 p.m. and 6 p.m. from May 15
through September 30.

(iii) Between 6 p.m. and 7 p.m. from
May 15 through September 30 if notice
is given to the bridgetender not later
than 6 p.m. on the day for which the
opening is requested.

* * * * *

(2) * X *

(3) The owners of the bridge shall
provide and keep in good legible
condition signs providing a 24-hour
emergency telephone number which
may be called to arrange for bridge
openings. The signs shall be painted in
contrasting colors with letters and
numbers not less than six inches high.
The signs shall be placed on the bridge
so that they are plainly visible to the
operator of any vessel approaching the
bridge from either upstream or
downstream.

Dated: October 18, 1996.
Kent H. Williams,

Vice Admiral, U.S. Coast Guard Commander,
Fifth Coast Guard District.

[FR Doc. 9628651 Filed 11-6-96; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AI35

Diseases Associated With Exposure to
Certain Herbicide Agents (Prostate
Cancer and Acute and Subacute
Peripheral Neuropathy)

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)
adjudication regulations concerning
presumptive service connection for
certain diseases for which there is no
record of the disease during service.
This amendment is necessary to
implement a decision of the Secretary of
Veterans Affairs, under the authority
granted by the Agent Orange Act of
1991, that there is a positive association
between exposure to herbicides used in
the Republic of Vietnam during the
Vietnam era and the subsequent
development of prostate cancer and
acute and subacute peripheral
neuropathy. The intended effect of this
amendment is to establish presumptive
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service connection for those conditions
based on herbicide exposure.

EFFECTIVE DATE: This amendment is
effective November 7, 1996.

FOR FURTHER INFORMATION CONTACT: John
Bisset, Jr., Consultant, Regulations Staff,
Compensation and Pension Service
(213), Veterans Benefits Administration,
810 Vermont Avenue, NW, Washington,
DC 20420, telephone (202) 273-7230.
SUPPLEMENTARY INFORMATION: VA
published a proposal to amend 38 CFR
3.307(a) and 3.309(e) to establish
presumptive service connection for
prostate cancer and acute and subacute
peripheral neuropathy based on
exposure to herbicides in the Federal
Register of August 8, 1996 (61 FR
41368-71). Interested persons were
invited to submit written comments
concerning the proposal on or before
September 9, 1996. We received three
comments from private individuals; one
comment from a veterans’ service
organization, the Vietnam Veterans of
America, Inc.; and one comment from a
United States Senator.

The Vietnam Veterans of America,
Inc., indicated that it had no
reservations with the language of the
proposed rule, commended VA's timely
response to the 1996 National Academy
of Sciences (NAS) report “Veterans and
Agent Orange: Update 1996, and urged
VA to publish the final regulations as
soon as possible in order to afford the
earliest possible effective date for
compensation benefits based on
herbicide-related prostate cancer and
acute and subacute peripheral
neuropathy.

Two commenters asked that VA defer
publishing final regulations until it
could study Vietnam veterans suffering
from chronic peripheral neuropathy.

38 U.S.C. 1116(c)(1)(A) requires that
the Secretary, not later than 60 days
after the date on which he receives a
report from NAS, determine whether a
presumption of service connection is
warranted for each disease covered by
the report and, if the Secretary
determines that a presumption is
warranted, issue proposed regulations
within 60 days thereafter. 38 U.S.C.
1116(c)(2) requires the Secretary to issue
final regulations establishing
presumptive service connection for any
condition for which he determines there
is a positive association with exposure
of humans to an herbicide agent not
later than 90 days after he has issued
proposed regulations. The Secretary is
not free to ignore these statutory
requirements. For reasons more fully
explained in the proposal, the Secretary
has concluded that presumptive service
connection is warranted for acute and

subacute peripheral neuropathy, and
VA is, therefore, proceeding with
publication of a final rule
notwithstanding these comments.

One commenter noted that VA had
previously proposed to recognize an
association between peripheral
neuropathy and exposure to dioxin
without excluding chronic peripheral
neuropathy and stated it should now
recognize chronic peripheral
neuropathy as associated with herbicide
exposure since the only changed
circumstance was VA's subsequent
contract with NAS to review,
summarize, and assess the scientific
evidence concerning the association
between herbicide exposure and
particular diseases.

In the Federal Register of January 21,
1992 (See 57 FR 2236-38), VA
published a proposed rule to recognize
an association between peripheral
neuropathy and exposure to herbicides
containing dioxin; however, a final rule
was never published. That proposed
rulemaking was initiated to implement
a preliminary determination under the
provisions of the Veterans’ Dioxin and
Radiation Exposure Compensation
Standards Act, Public Law 98-542, that
there was a significant statistical
association between exposure to
herbicides containing dioxin and the
subsequent development of peripheral
neuropathy.

The Agent Orange Act of 1991, Public
Law 102—-4, established different
standards governing VA rulemaking
than were applicable under Public Law
98-542. Under the Agent Orange Act,
VA is required to determine, based on
reports from NAS and all other sound
medical and scientific information and
analyses available to it, whether the
credible evidence for an association
between herbicide exposure and a
disease is equal to or outweighs the
credible evidence against an association.
NAS reports received by VA in 1993
and 1996 reviewed a broader range of
medical and scientific evidence than VA
had considered in connection with the
1992 proposed rules, including several
studies published since January 21,
1992, and concluded that there was
inadequate/insufficient evidence to
determine whether an association exists
between herbicide exposure and chronic
peripheral neuropathy. Pursuant to the
standards of the Agent Orange Act, VA
has determined that the evidence
against an association between
herbicide exposure and chronic
peripheral neuropathy outweighs the
evidence for such an association and
has published a notice of that
determination, including an explanation
of the scientific basis for that

determination, in the Federal Register
of August 8, 1996 (See 61 FR 41442,
41446-47). Accordingly, because VA’s
determination is based upon a different,
and more comprehensive, body of
evidence, and the specific rulemaking
requirements of the Agent Orange Act,
we take no action based on this
comment.

Another commenter urged VA to
expand the scope of the proposed rule
to include presumptive service
connection for chronic peripheral
neuropathy because of the lack of
uniformity in the scientific literature.

NAS, in its 1996 report, assigned
chronic peripheral neuropathy to a
category labeled inadequate/insufficient
evidence to determine whether an
association exists. NAS defined that
category as meaning that the available
studies are of insufficient quality,
consistency, or statistical strength to
permit a conclusion regarding the
presence or absence of an association
with herbicide exposure. The studies
reviewed by NAS suggested that the
development of peripheral neuropathy
can follow high levels of exposure to
herbicides, and that peripheral
neuropathy associated with herbicide
exposure will manifest very soon after
exposure. The trend to recovery
reported and the negative findings of
many long-term followup studies of
peripheral neuropathy suggested that if
such a neuropathy develops, it resolves
with time. These findings are consistent
with the findings of other studies that
found no evidence of increased
occurrence of chronic peripheral
neuropathy after TCDD exposure. The
Secretary determined that a positive
association does not exist between
herbicide exposure and the subsequent
development of chronic peripheral
neuropathy (See 61 FR 41446-47).
Accordingly, VA takes no action based
on this comment.

One commenter submitted analyses
by two individuals contending there is
an association between herbicide
exposure and chronic peripheral
neuropathy and stated that NAS did not
consider these analyses.

The first of those analyses is
contained in a February 19, 1992, letter
from an environmental scientist with
the United States Environmental
Protection Agency (EPA) commenting
on VA’s January 1992 proposed rule to
recognize an association between
herbicide exposure and peripheral
neuropathy becoming manifest within
10 years after exposure to herbicides
containing dioxin. As noted above, the
proposed rule was never finalized. The
comment, among other things, disagreed
with the proposal to limit the
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recognized association to only those
peripheral neuropathies becoming
manifest within 10 years after exposure.
The commenter asserted that neurotoxic
damage, such as peripheral neuropathy,
may not be clinically detectable for
many years and that, therefore,
peripheral neuropathy due to herbicide
exposure may become manifest more
than ten years after exposure. Although
NAS apparently did not consider the
February 19, 1992, letter to VA in its
review of the medical and scientific
literature, we note that the author of that
letter presented testimony to NAS at the
September 9, 1992, public meeting held
by NAS prior to the issuance of its
initial report. (Veterans and Agent
Orange: Health Effects of Herbicides
Used in Vietnam, 1993, Appendix B, B—
10.). To that extent, this author’s views
have been called to the attention of
NAS.

The second analysis submitted by the
commenter is contained in a May 26,
1995, letter from a retired consultant in
genetic toxicology to an American
Legion official discussing the initial
NAS report. The author of that letter
stated that the methodology and
analysis used by NAS was deficient in
failing to give proper consideration to
studies of toxicological effects in
animals, failing to give proper
consideration to clinical reports of
individual cases involving herbicide
exposure and its effects, and failing to
address the synergistic effects of
exposure to other substances, such as
insecticides, disinfectants, solvents, and
prescription drugs. The author further
stated that peripheral neuropathy is
strongly associated with human
exposure to components of herbicides
used in Vietnam, and that the author
was personally aware of published
clinical reports of 54 individuals who
developed peripheral neuropathy
shortly after exposure to 2,4-D.

Based on its review of numerous
studies and case reports, NAS
concluded that, although some case
reports suggested that acute or subacute
peripheral neuropathy can develop
shortly after exposure to dioxin and
related products, the most rigorously
conducted studies argued against a
relationship between dioxin or
herbicides and chronic peripheral
neuropathy. In view of the evidence that
acute and subacute peripheral
neuropathies resolve within a short time
and the negative findings of the most
rigorous long-term studies of herbicide
exposure, VA has concluded that the
evidence against an association between
chronic peripheral neuropathy and
herbicide exposure outweighs the
evidence for such an association. The

analyses submitted by the commenter
do not alter that conclusion.

Although one of the analyses states
that the effects of neurotoxic damage,
such as peripheral neuropathy, may first
become clinically detectable many years
after exposure, the studies discussed by
NAS, including followup studies
conducted 15 and 30 years after
exposure, generally showed no
significant increase in peripheral
neuropathy in the exposed populations.
Further, although the other analysis
referenced clinical reports of 54
individuals who developed peripheral
neuropathy shortly after exposure to
2,4-D, that fact is consistent with the
conclusion that acute and subacute
peripheral neuropathy may develop
shortly after exposure but does not
demonstrate that chronic peripheral
neuropathy is associated with herbicide
exposure. The alleged methodological
deficiencies in the 1993 NAS report also
do not alter our conclusion. The 1996
NAS report discussed both animal
studies and case reports, where relevant,
in its review of the available scientific
and medical literature. Further, NAS
properly focused on the health effects of
exposure to herbicides, as required by
the Agent Orange Act of 1991, rather
than on exposure to other substances.

This same commenter also forwarded
a copy of a General Accounting Office
(GAO) report concerning (1) the efforts
of the Department of Health and Human
Services’ Centers for Disease Control
(CDC) to study the effects of Agent
Orange on the health of Vietnam
veterans and (2) CDC’s contracting and
contract administration practices on
contracts it awarded for the studies.
Since this GAO report does not concern
the NAS literature review or its
recommendations regarding prostate
cancer or peripheral neuropathy, we
will not amend the proposed rule based
on that report.

Another commenter said that in
estimating the five-year benefit cost of
this rulemaking, VA should consider
that, in the case of retired military
personnel, any increase in VA benefit
payments is offset by a reduction in
military retired pay.

When estimating the cost of a
proposed rule, VA is determining the
potential cost to VA rather than to the
Federal Government as a whole.
However, VA recognizes that the cost to
the Government of expansion of
entitlement to compensation based on
herbicide exposure may be offset to
some degree by a reduction in military
retired pay because retired
servicemembers cannot receive both
benefits concurrently and must waive

retired pay to receive compensation
from VA.

The six-year benefit costs for prostate
cancer based on herbicide exposure is
$65.3 million, with an administrative
cost of $959,000. Additionally, the
medical care cost over six years is $38
million. Prostate cancer is a male
genitourinary cancer that shows marked
increased prevalence with age.
Accordingly, costs beyond the six-year
period would likely be substantially
higher.

VA appreciates the comments
submitted in response to the proposed
rule which is now adopted without
change; except that amendatory
instruction # 2 is changed from the
proposal to correct a typographical
error.

Pursuant to the provisions of 38
U.S.C. 1116(c)(2), this final rule is made
effective on the date of publication in
the Federal Register.

The Secretary hereby certifies that
these regulatory amendments will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
These amendments would not directly
affect any small entities. Only claimants
for VA benefits could be directly
affected. Therefore, pursuantto 5 U.S.C.
605(b), these amendments are exempt
from the initial and final regulatory
flexibility analysis requirements of
sections 603 and 604.

The Catalog of Federal Domestic

Assistance program numbers are 64.109 and
64.110.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Veterans,
Vietnam.

Approved: October 29, 1996.

Jesse Brown,
Secretary of Veterans Affairs.

For the reasons set forth in the
preamble, 38 CFR part 3 is amended as
follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.
§3.307 [Amended]

2. In §3.307, paragraph (a)(6)(ii) is
amended by removing ‘“‘chloracne and”
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and adding, in its place, ‘““chloracne,”;
and by adding “, and acute and
subacute peripheral neuropathy”
immediately following “‘tarda”.

§3.309 [Amended]

3. In §3.309, paragraph (e), the listing
of diseases is amended by adding
“Acute and subacute peripheral
neuropathy” between ‘““Non-Hodgkin’s
lymphoma’ and **Porphyria cutanea
tarda”; by adding ‘‘Prostate cancer”
between “‘Porphyria cutanea tarda’” and
“Respiratory cancers (cancer of the lung,
bronchus, larynx, or trachea)”.

4. Section 3.309, paragraph (e) is
further amended by redesignating the
Note as “Note 1:”; and by adding ‘““Note
2:” immediately following the last entry
in note 1 to read as follows:

§3.309 Disease subject to presumptive
service connection.
* * * * *

Note 2: For purposes of this section, the
term acute and subacute peripheral
neuropathy means transient peripheral
neuropathy that appears within weeks or
months of exposure to an herbicide agent and
resolves within two years of the date of onset.

[FR Doc. 96-28683 Filed 11-6-96; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[NY001; FRL-5646-7]

Clean Air Act Final Interim Approval of
Operating Permits Program; New York

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final interim approval.

SUMMARY: The EPA is promulgating final
interim approval of the operating
permits program that the State of New
York (NY) submitted in accordance with
Title V of the Clean Air Act (the Act)
and its implementing regulations
codified at Part 70 of Title 40 of the
Code of Federal Regulations (40 CFR
Part 70). This approved interim program
allows NY to issue operating permits to
all major stationary sources, and to
certain other sources, for a period of two
years, at which time the interim
program must be replaced by a fully
approved program.

EFFECTIVE DATE: This interim program
will be effective December 9, 1996.
ADDRESSES: Copies of NY’s submittal
and other supporting information used
in developing the final interim approval
as well as the Technical Support

Document are available for inspection,
during normal business hours, at the
following location: U.S. Environmental
Protection Agency, Region 2 Office, 290
Broadway, 25th Floor, New York, NY
10007-1866; Attention: Steven C. Riva.
FOR FURTHER INFORMATION CONTACT:
Gerald P. DeGaetano, Permitting
Section, Air Programs Branch, Division
of Environmental Planning and
Protection, at the above EPA Office, or
at telephone number (212) 637—4020.

SUPPLEMENTARY INFORMATION:
I. Background and Purpose

The Act and its implementing
regulations at 40 CFR Part 70 require
that States develop and submit
operating permit programs to the EPA
by November 15, 1993, and that the EPA
act to approve or disapprove each
program within one year after receiving
a complete submittal. The EPA reviews
State programs pursuant to Section 502
of the Act and the Part 70 regulations,
which together outline the criteria for
approval or disapproval. Where a
program substantially, but not fully,
meets the requirements of 40 CFR Part
70, EPA may grant the program interim
approval for a period of up to two years.
If a State does not have an approved
program by the end of an interim
program, EPA must establish and
implement a federal operating permits
program for that State.

On July 30, 1996, EPA proposed
interim approval of the operating
permits program submitted by NY (see
61 FR 39617). In that Federal Register
document, EPA indicated that NY was
in the process of re-proposing Appendix
B of Title 6 of the Official Compilation
of Codes, Rules and Regulations of the
State of New York (6 NYCRR) Part 201
(Appendix B is entitled, “Transition
Plan Application Schedule’), and that
such would be finalized prior to EPA’s
final interim approval of the NY
program. Subsequently, Appendix B
was adopted by NY on September 11,
1996, and became effective 30-days from
that date, on October 11, 1996.

During the 30-day public comment
period that ended on August 29, 1996,
two comment letters were received on
the aforementioned EPA proposal to
grant NY interim program approval. One
comment letter supported the State
program, and the other letter provided
a number of comments and concerns
and asked that these be addressed. A
response to all of the pertinent
comments received is included in
Section I1.B. of this notice. Based upon
EPA’s review, none of the comments
received alters EPA’s decision to
approve the NY program. Therefore, in

this notice, the EPA is taking final
action to promulgate interim approval of
the NY Operating Permits Program.

I1. Final Action and Implications

A. Analysis of State Submission

On July 30, 1996, the EPA proposed
interim approval of NY’s Title V
Operating Permits Program. The
program elements discussed in the
proposed notice are unchanged, except
for Appendix B of 6 NYCRR Part 201,
discussed above. EPA’s position
remains unchanged, in that the NY
program substantially meets the
requirements of 40 CFR Part 70.

B. Response to Public Comments

1. Comments From the Society of
Plastics Industry, Inc.

In this letter, dated August 27, 1996,
the commenter supports NY’s efforts to
implement an operating permits
program. In addition, the commenter
requested that EPA finalize its August
1994 and August 1995 proposals (to 40
CFR Part 70), to allow the State to
quickly receive final program approval.

Response. In the July 30, 1996 Federal
Register Notice, EPA listed eight items
that NY must correct in order for EPA
to grant full (rather than interim)
program approval to the State. Under 5
of these 8 items, it was noted that EPA
had proposed revisions to 40 CFR Part
70 on August 29, 1994 and August 31,
1995 which, if such revisions were to be
promulgated as proposed, would
eliminate these 5 issues from being a
barrier to full program approval for NY.
That is, NY would not have to revise its
regulations for these 5 issues to receive
full program approval. However, NY
will still be required to revise its
regulations with respect to the other 3
issues (refer to Section I1.C., below, for
additional discussion on this matter).

EPA is required to grant or deny Title
V program approval based on current
requirements. At present, these
requirements are those listed in the 40
CFR Part 70 regulations promulgated on
July 21, 1992. Unless and until these
regulations are revised, the July 21, 1992
version will be applied to determine a
State program’s approvability. Also, if
future revisions to 40 CFR Part 70 do
not address the *‘Interim Program
Approval’” items noted in EPA’s July 30,
1996 Federal Register Notice, then New
York State must correct those items as
described therein, in order to be granted
full program approval.

2. Comments From the Consumer Policy
Institute

This letter, dated August 29, 1996,
provided a number of comments on
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EPA’s proposed interim operating
permits program approval to NY (this
included specific comments to EPA
Region 2 on its proposed approval of
NY’s program, and an attachment with
comments that were previously
provided to NY during the State’s public
comment period relative to revisions to
regulations codified at 6 NYCRR Parts
200, 201 and 621). In today’s Notice,
EPA will address each of the comments
made by the Consumer Policy Institute
in its August 29th submittal that
pertains to the subject Title V program.
However, a number of other comments
in this letter and attachment relate
solely to how changes to NY’s
permitting rules impact the State
Implementation Plan (SIP). Approval of
the Title V permitting program does not
revise any SIP requirements. Therefore,
these SIP-related comments will not be
addressed in this Notice, but will be
deferred until such time as EPA
processes the State’s rule changes as a
SIP revision.

a. Public Review. The commenter
states that the public never received the
permit application forms or the
compliance tracking and enforcement
program description during the
comment period, and that a chart of SIP-
applicable requirements (for use by Title
V-affected sources to ensure that
applications list all SIP-applicable
requirements) was still being prepared
by NY.

Response. As was noted in the July
30, 1996 Federal Register, which
commenced the public comment period,
copies of the State’s Title V operating
permits program submittal and other
supporting information are available for
inspection during normal business
hours at the EPA Region 2 Office and
the New York State Department of
Environmental Conservation (NYSDEC)
Central Office, located in Albany, New
York. This available documentation
included both the permit application
forms, as well as the compliance and
enforcement program description. In
addition, the July 30th Notice listed two
EPA Region 2 representatives that could
be contacted for additional information.
During the 30-day public comment
period, Region 2 personnel did not
receive any calls from the public
requesting to visit the EPA Office to
review this documentation, or
requesting that copies be provided.

With respect to the compilation of a
chart of SIP-applicable requirements,
while the EPA agrees that such a
document will be a valuable guide for
applicants, preparation of the subject
chart is not a criterion of approval for
a State Title V program. Therefore, lack
of a final SIP chart will not affect EPA’s

determination on final program
approval.

b. Fee Demonstration. The commenter
states that the purpose of the fee
demonstration is to show that adequate
resources will be available to carry out
the Title V program. However, the
NYSDEC (the permitting authority in
NY) and, specifically, its Air Division,
has lost large numbers of employees.
EPA was questioned as to whether the
State’s fee demonstration identifies the
resources for program implementation,
and whether fees are being spent where
intended, or are being funneled
elsewhere. It was requested that State
staff that will work on this program be
identified by name and technical
qualifications.

Response. Based upon the EPA’s
review of NY’s fee demonstration, it has
been determined that the State has the
authority to collect sufficient fees to
implement its Title V program. As noted
in the July 30, 1996 Federal Register
Notice, NY’s fee demonstration shows
that the State will collect the equivalent
of EPA’s “presumptive minimum’’ fee
amount. As such, as delineated at 40
CFR §70.9, a detailed analysis showing
staffing and qualifications was not
required. EPA has determined that the
fees collected will enable NY to
adequately implement the operating
permits program. This will be certified
through EPA’s ongoing program audit of
permitting activities, and the review by
EPA of State-prepared, annual program
cost documentation.

c. Definition of Source. The
commenter states that NY does not
define “‘source’ as that term is defined
in the Act. Instead, the State regulates
by ‘emission-point,” and this difference
between the State regulations and 40
CFR Part 70 would allow sources to
avoid Title V permitting via emissions
‘“‘capping’’ of one or more emission
units.

Response. First, it must be noted that
NY’s definition of source is consistent
with that of the Act (see 6 NYCRR Part
201-2(b)(21)). In addition, the rules
promulgated at 6 NYCRR Part 201-6 are
consistent with the requirements of 40
CFR Part 70, in that all major stationary
sources of air pollution will need to
apply for and obtain a Title VV operating
permit. However, major sources may
wish to restrict their operations by
accepting federally enforceable permit
restrictions, so as to escape from the
purview of Title V, and may do so by
establishing such federally enforceable
limits in accordance with the State rules
promulgated at 6 NYCRR Part 201-7
(that is, such sources would become
‘“synthetic’” minor sources). These
procedures are acceptable in accordance

with the operating permit program
requirements delineated at 40 CFR Part
70 and, as such, do not affect EPA’s
determination to grant NY interim
program approval.

d. Permitting of Dry Cleaners. The
commenter asserts that New York
should have made a provision for
permitting non-major area source dry
cleaners.

Response. With respect to non-major
sources regulated under section 112 of
the Act after July 21, 1992, 40 CFR Part
70 provides that permitting
requirements will be determined at the
time that the new standard is
promulgated. However, for dry cleaners
and numerous other non-major sources
regulated under section 112, EPA
promulgated regulations deferring the
Title V permitting of such sources until
December, 1999 (see 61 FR 27785, dated
June 3, 1996). Prior to that point in time,
EPA will determine whether permanent
exemptions to Title V permitting should
be established.

e. Two-Phased Application. The
commenter asserts that use of a two-
phased application system by NYSDEC
during its 3-year transition period will
impact the public’s right to review
complete applications and participate in
enforcement activities. In addition, the
commenter states that the plan provides
for permit shield protection based only
on Phase | submittals.

Response. A two-phased application
system, such as the one established by
NY, is discussed in EPA’s first ‘“White
Paper,” dated July 10, 1995. This
guidance document provides that
permitting authorities have considerable
flexibility in initially processing the
large amount of applications over a 3-
year period, and determining
application completeness pursuant to 40
CFR §70.5(c). It further discusses the
need to balance the receipt of
information to support timely permit
issuance versus the workload associated
with managing and updating the
initially submitted information. The
White Paper allows that permitting
authorities may implement a two-
phased permit application process
during the transition period, first
providing for submittal of an
administratively complete application
and followed, at the appropriate time,
with a complete application that will
ensure issuance of a draft Title V
permit. Furthermore, this EPA guidance
document states that permitting
authorities must award the application
shield if the source submits a timely
application pursuant to 40 CFR
§70.5(c).

The Phase | application requirement
developed by NY for use during its
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transition period meets the minimum
information submittal requirements
delineated at 40 CFR Part 70 and EPA’s
White Paper. It should be noted,
however, that not all Title V-affected
sources will need to file a Phase |
application. If a source is required,
pursuant to NY’s transition plan, to
apply during the first year after program
approval, then only the Phase Il
application need be submitted. The
Phase | application is only to be used by
those sources whose permit applications
are due subsequent to the first year after
program approval.

Finally, it should be noted that an
application shield (see 40 CFR
8§ 70.5(a)(2) and 70.7(b)) should not be
confused with a permit shield (see 40
CFR §70.6(f)). An application shield
provides, in general, that if an affected
source submits a timely and complete
Title V application, then that source’s
failure to have a valid permit is not a
violation of the operating permits
program. A permit shield provides, in
general, that a source’s compliance with
the conditions of its permit constitutes
compliance with any applicable
requirements as of the date of permit
issuance.

f. Professional Engineers Certification.
The commenter believes that NYSDEC
should retain the former requirement
that permit application submittals be
certified by a licensed professional
engineer, in addition to the requirement
of certification by a responsible official,
to ensure the quality and accuracy of the
information submitted.

Response. The requirement for a
professional engineer’s certification is
discretionary on the part of the
permitting authority. Lack of such a
requirement in a Title V program is not
an issue relating to program approval.

g. Incorporation of ““State-only”
Requirements. The commenter opposes
a provision in 6 NYCRR Part 201
6.6(a)(2), which allows a source to delay
incorporating State-only requirements
into its Title V permit until the
expiration of an existing State permit
held by the source, if the State permit
contains solely State-only requirements.

Response. This section of NY’s rules
does not affect the requirement of 40
CFR Part 70 that a Title V operating
permit must include all “‘applicable
requirements’ (State-only requirements
are not “‘applicable requirements” and,
as such, do not fall under the purview
of EPA review of Title V program
approvability). Because EPA cannot
base its review for approvability of State
program submittals on criteria not
required by Part 70, this comment will
not change EPA’s decision to approve
the NY program on an interim basis.

h. Special Treatment Under 201
6.3(c). The commenter poses a question
as to which sources are being afforded
‘““special treatment,” as defined at 6
NYCRR Part 201-6.3(c), during the
transition period, and what is the
meaning of, and justification for, such
treatment. [Specifically, this provision
states that the 18-month timeframe for
permit issuance does not apply to Title
V applications that are afforded special
expedited review during the transition
period.]

Response. The purpose of this NY
State provision is to differentiate
between initial permit issuance (i.e.,
permits issued during the 3-year
transition period) and all permits issued
thereafter. In accordance with the
requirements of Title V, all permits
must be issued within 18-months of
receipt of a complete application (see 40
CFR §70.7(a)(2)), with the exception of
those permits issued during the
transition period. During this transition
period, Part 70 provides for initial
permit issuance over a 3-year period
from the date the program becomes
effective, with approximately one third
of the total number of permits issued
each year (see 40 CFR §70.4(b)(11)).
This reflects the “special treatment”
that NY is affording sources during the
transition period; as such, this State
provision conforms to the requirements
of Title V and 40 CFR Part 70.

i. Public Review When NY is an
“Affected State””. The commenter states
that the NYSDEC has not made any
plans to notify the affected public when
NY receives notice of a permitting
action from an adjacent State. The
commenter further suggests that, in
these situations, NY request that the
adjacent State publish a notice of the
permitting action in a widely circulated
newspaper.

Response. Title V and 40 CFR Part 70
only require that permitting authorities
notify other affected States of permitting
actions. Although there is no
requirement to provide public
notification in another State, oftentimes,
the public notice for the permitting
action being processed in the adjacent
State will be circulated over the State
boundaries into the “affected” State
(i.e., newspaper circulation, if that is the
method used, usually crosses State
lines). It should also be noted that, in
accordance with the provisions of 40
CFR 70.7(h)(1), anyone can request to be
placed on the mailing list (i.e., a list of
“interested persons’’) developed for the
operating permits program by the
permitting authority, and such a request
can be made to any permitting
authority. In any case, the public
notification and participation

procedures implemented under NY’s
program meet the requirements of Title
V.

j. Exempt and Trivial Activities. The
commenter requested that NYSDEC
provide scientific analysis that supports
the identification in 6 NYCRR Part 201—
3 of exempt and trivial activities. The
commenter further notes that these
regulations include exemptions entirely
new to Part 201, and activities not
provided for in EPA’s “White Paper.”

Response. Exempt and trivial
activities are allowed for under the Title
V program, and are expounded upon in
EPA’s first White Paper. During its
review of the NY program, EPA
reviewed the State’s list of exempt and
trivial activities and determined that the
lists comply with the requirements and
general intent of the provisions of the
Title V program. This list can only be
revised by NY through the rulemaking
process. With respect to the listing of
trivial activities provided in EPA’s
White Paper, it was noted therein that
this was not an all-inclusive,
comprehensive list, but a *‘starting-
point” that permitting authorities can
supplement in their own programs. In
addition, there exists a ‘““gatekeeper” for
these listed activities in NY’s rule that
precludes any of the activities listed
from being considered as exempt or
trivial if such activities are subject to an
applicable requirement. EPA’s review,
together with this gatekeeper, are
sufficient to determine that the NY
program is approvable with respect to
this issue.

k. Insignificant Emission Levels. The
commenter requested that NYSDEC
provide scientific analysis that supports
the listing of insignificant emission
levels at 6 NYCRR Part 201-6.3(d)(7).

Response. The insignificant emission
levels established by NY at 6 NYCRR
Part 201-6.3(d)(7) conform to National
EPA guidance on establishing such
levels and, as such, are approvable.

I. Operational Flexibility. The
commenter states that NYSDEC should,
under the operational flexibility
provisions of 6 NYCRR Part 201-6.5,
prohibit the trading of toxic air
pollutants, or trading that would
directly effect exposing employees to
higher concentrations of a particular
pollutant.

Response. Operational flexibility,
such as the flexibility delineated under
NY’s program at 6 NYCRR Parts 201—
6.5(f) (3) and (4), is provided for by the
Title V program. Specifically, 40 CFR
§70.4(b)(12)(iii), which corresponds to
NY’s regulations at 6 NYCRR Part 201—
6.5(f)(4), allows for the trading of any
regulated pollutant, as long as no
applicable requirements are
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contravened. The NY program includes
such a gatekeeper. Trading of toxic air
pollutants cannot normally be achieved
via the provision listed at 6 NYCRR Part
201-6.5(f)(3), because this provision
only allows trades to occur if such
trades are allowed by the SIP.

m. Operational Flexibility Protocol.
The commenter requested that NYSDEC
drop the provision at 6 NYCRR Part
201-6.5(f)(2), which allows an applicant
to propose incorporation of a protocol to
evaluate changes for compliance with
applicable requirements. Descriptions or
definitions relating to such protocols or
their approval procedures are not
contained in Part 201.

Response. This provision in NY’s rule
is an additional provision that the State
has incorporated into its program. It is
not specifically addressed in 40 CFR
Part 70, nor is it precluded by those
federal regulations. NY would have to
set the procedures for approval of such
protocols as part of the program
implementation.

C. Final Action

The EPA is promulgating interim
approval of the operating permits
program submitted by NY on November
12, 1993, as supplemented on June 17,
1996, and June 27, 1996. Among other
things, the State has demonstrated that
the program substantially meets the
minimum requirements for an interim
State operating permits program as
specified in 40 CFR Part 70, and as
discussed in EPA’s Guidance entitled
“Interim Title V Program Approvals”
issued by John S. Seitz, Director, Office
of Air Quality Planning and Standards
on August 2, 1993. This interim
approval, which may not be renewed,
extends until December 7, 1998. Under
the approved interim operating permits
program, NY may issue operating
permits pursuant to Title V of the Act
to all major stationary sources, and to
certain other sources, for the duration of
this approval. During this interim
approval period, the State is protected
from sanctions, and EPA is not obligated
to promulgate, administer and enforce a
federal operating permits program in
NY. Permits issued under a program
with interim approval have full standing
with respect to Part 70, and the one-year
time period for submittal of permit
applications by subject sources begins
upon the effective date of this interim
approval, as does the 3-year time period
for processing initial permit
applications. In order to ensure that a
fully approved program will be in place
by the expiration date of the interim
approval, NY must submit a modified
program to EPA by June 8, 1998 that
addresses the following deficiencies (for

additional discussion of these
deficiencies, refer to the July 30, 1996
Federal Register document, 61 FR
39617):

1. Regulated Air Pollutant

NY’s definition of ‘Regulated Air
Pollutant’ in 6 NYCRR Part 200.1(bq)
must be changed to be made consistent
with the definition in 40 CFR 70.2
(unless, as described in the above-cited
Federal Register document, the Part 70
regulations are revised in a way that
would make this NY provision
acceptable, prior to the time that NY
State’s full program submittal is due).
The definition in 40 CFR part 70
currently includes: “any pollutant
subject to a standard promulgated under
section 112 or other requirements
established under section 112 of the
Act, including sections 112 (g), (j), and
(r) of the Act* * *”. NY’s definition of
regulated air pollutant only includes
hazardous air pollutants, which the
State defines by providing a list of the
112(b) pollutants. Therefore, NY must
include in its definition not only the
section 112(b) hazardous air pollutants,
but also pollutants regulated under
section 112(r) of the Act.

2. Enforcement Discretion

NY must revise its rules at 6 NYCRR
201-6.5(c)(3)(ii) to clarify that the
discretion to excuse a violation under 6
NYCRR Part 201-1.4 will not extend to
federal requirements, unless the specific
federal requirement provides for
affirmative defense during start-ups,
shutdowns, malfunctions, or upsets.

3. Alternative Emission Limits

NY must change its provision at 6
NYCRR Part 201-6.5(a)(1)(ii), so that it
is equivalent to 40 CFR 70.6(a)(1)(iii).
That is, the State provision should be
revised to require that permits will only
include alternative emission limitations
if provided for in the SIP and if the
alternative emission limit is determined
to be equivalent to the limit contained
in the SIP.

4. Operational Flexibility

NY must add to its program the
operational flexibility provisions
provided for by section 502(b)(10) of the
Act. However, as discussed in the
above-cited Federal Register document,
NY may not need to make such changes
if revisions to 40 CFR Part 70 are
promulgated prior to NY’s full program
submittal, and such Part 70 revisions
would not require the State to provide
for this type of operational flexibility.

5. Definition of Major Source

NY must revise its definition of major
source to be consistent with the
definition in 40 CFR part 70, as it relates
to accounting for fugitive emissions to
determine the applicability of section
111 sources. As noted in the July 30,
1996 Federal Register document, this
NY definition need not be revised if the
Part 70 regulations are changed in a way
that would make this NY provision
acceptable, and such change occurs
prior to the time that NY State’s full
program submittal is due.

6. Emissions Trading

NY must include the two gatekeepers
listed in 40 CFR 70.4(b)(12) in its
regulations at 6 NYCRR Parts 201-6.5
(H(3) and (f)(4). Specifically, NY must
add to its rule at 6 NYCRR Part 201—
6.5(f)(3) the gatekeeper which states that
changes under this provision do not
need to undergo a permit revision as
long as the changes are not
modifications under any provision of
Title I of the Act. In addition, NY must
supplement its rule at 6 NYCRR Part
201-6.5(f)(4) by adding the two
gatekeepers of 40 CFR 70.4(b)(12) which
state that changes do not need to
undergo a permit revision as long as the
changes are not modifications under any
provision of Title | of the Act and the
changes do not exceed the emissions
allowable under the permit.

7. Minor Permit Modification
Procedures

New York must revise its rule at 6
NYCRR Part 201-6.7(c)(2) to provide
that minor modification procedures can
only be used for permit modifications
involving the use of economic
incentives, marketable permits,
emissions trading, and other similar
approaches “‘to the extent that such
minor permit modification procedures
are explicitly provided for in an
applicable implementation plan or in
applicable requirements promulgated by
EPA” (the language in quotations must
be added). This change must be made
unless revisions to 40 CFR part 70 are
promulgated prior to NY’s full program
submittal, and such revisions would
exclude this issue from affecting full
program approval.

8. Petitions for Judicial Review

In order for NY to be consistent with
40 CFR part 70 and receive full program
approval, the State must adopt a 90 day
statute of limitations, through
rulemaking, for judicial review of final
permit actions, rather than its current
120-day review period. As discussed in
the July 30, 1996 Federal Register
document, this change may not be
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required if the regulations at 40 CFR
Part 70 are revised in a way that would
make this NY provision acceptable, and
such a revision would occur prior to the
time that NY State’s full program
submittal is due.

If NY fails to submit a complete
corrective program for full approval by
June 8, 1998, EPA will start an 18-
month clock for mandatory sanctions. If
the State then fails to submit a complete
corrective program before the expiration
of that 18-month period, EPA will apply
sanctions as required by section
502(d)(2) of the Act, which will remain
in effect until EPA determines that NY
has corrected the deficiencies by
submitting a complete corrective
program.

If EPA disapproves NY’s complete
corrective program, EPA will apply
sanctions as required by Section
502(d)(2) on the date 18 months after
the effective date of the disapproval
unless, prior to that date, NY has
submitted a revised program and EPA
has determined that it corrected the
deficiencies that prompted the
disapproval.

In addition, discretionary sanctions
may be applied where warranted any
time after the expiration of an interim
approval period if NY has not timely
submitted a complete corrective
program or EPA has disapproved its
submitted corrective program.
Moreover, if EPA has not granted full
approval to the NY program by the
expiration of this interim approval, EPA
must promulgate, administer and
enforce a federal operating permits
program for the State upon interim
approval expiration.

Requirements for approval, specified
in 40 CFR 70.4(b), encompass section
112(1)(5) requirements for approval of a
program for delegation of Section 112
standards as promulgated by the EPA as
they apply to Part 70 sources. Section
112(1)(5) requires that the State’s
program contain adequate authorities,
adequate resources for implementation,
an expeditious compliance schedule,
and adequate enforcement ability,
which are also requirements under 40
CFR part 70. In a letter dated June 18,
1996, NY requested delegation through
section 112(1) of all existing section 112
standards for both Part 70 sources and
those not subject to the Part 70
requirements and infrastructure
programs, with the following
exceptions. NY does not intend to take
delegation of either the section 112(r)
program or the National Emission
Standards for Hazardous Air Pollutants
for Asbestos, Standards for Demolition
and Renovation; however, the State will
still implement the appropriate permit

conditions relevant to the risk
management program in part 70
permits. With respect to future 112
standards, the State intends to accept
delegation of most, if not all, of the
standards. This will be accomplished
either through incorporation by
reference of the federal regulations into
State regulations, as expeditiously as
possible, or via case-by-case program
substitution. In the June 18, 1996 letter,
NY demonstrated that it has sufficient
legal authorities, adequate resources,
and adequate enforcement ability for
implementation of Section 112 of the
Act for all Part 70 sources. Therefore,
the EPA is also promulgating interim
approval under Section 112(1)(5) and 40
CFR 63.91 to grant NY approval for its
program mechanism for receiving
delegation of all existing and future
Section 112(d) standards for all Part 70
sources, and Section 112 infrastructure
programs that are unchanged from
federal rules as promulgated.

In its June 18, 1996 letter, NY also
requested delegation of all existing New
Source Performance Standards
promulgated pursuant to Section 111 of
the Act, except for 40 CFR part 60,
subpart AAA, Standards of Performance
for New Residential Wood Heaters.
While EPA proposed to approve this
request in the July 30, 1996 Federal
Register document, we are deferring a
final decision on this matter until a later
date.

I11. Administrative Requirements
A. Docket

Copies of the NY submittal and other
information relied upon for the final
interim approval, including the public
comments received and reviewed by
EPA on the proposal, are contained in
the docket maintained at the EPA
Region 2 Office. The docket is an
organized and complete file of all the
information submitted to or otherwise
considered by EPA in the development
of this final interim approval. The
docket is available for public inspection
at the location listed under the
ADDRESSES section of this document.

B. Executive Order 12866

The Office of Management and Budget
has exempted this action from Executive
Order 12866 review.

C. Regulatory Flexibility Act

The EPA’s actions under Section 502
of the Act do not create any new
requirements, but simply address
operating permits programs submitted
to satisfy 40 CFR Part 70. Since these
operating permits programs were
already adopted at the State level, and

today’s action does not introduce any
additional requirements that are new to
the State program already in effect, no
significant impact on a substantial
number of small entities is expected to
occur as a result of today’s action.
Therefore, | certify that this rule will not
have a significant impact on a
substantial number of small entities.

D. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203 of
the Unfunded Mandates Act requires
EPA to establish a plan for informing
and advising any small governments
that may be significantly or uniquely
impacted by the rule.

The EPA has determined that the
approval action promulgated today does
not include a Federal mandate that may
result in estimated annual costs of $100
million or more to either State, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

E. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by 5
U.S.C. 804(2).

List of Subjects in 40 CFR Part 70

Environmental Protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.
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Dated: October 22, 1996.
William J. Muszynski,
Acting Regional Administrator.

Part 70, title 40 of the Code of Federal
Regulations is amended as follows:

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

2. Appendix A to part 70 is amended
by adding the entry for New York in
alphabetical order to read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permit Programs

* * * * *

New York

(a) The New York State Department of
Environmental Conservation submitted an
operating permits program on November 12,
1993, supplemented on June 17, 1996 and
June 27, 1996; interim program approval
effective on May 7, 1999; interim program
approval expires December 7, 1998.

(b) [Reserved]

* * * * *

[FR Doc. 96-28539 Filed 11-6-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 300
[FRL-5646-1]

National Oil and Hazardous
Substances Contingency Plan;
National Priorities List Update

AGENCY: Environmental Protection
Agency.

ACTION: Notice of partial deletion of the
Harbor Island Superfund Site from the
National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) Region 10 announces the
deletion of a portion of the Harbor
Island Superfund Site, located in
Seattle, King County, from the National
Priorities List (NPL). The portion of the
site to be deleted is the Lockheed

Shipyard Operable Unit (OU). The NPL
constitutes Appendix B of 40 CFR part
300 which is the National Oil and
Hazardous Substances Contingency Plan
(NCP), which EPA promulgated
pursuant to Section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended (CERCLA).
EPA and the State of Washington
Department of Ecology (Ecology) have
determined that no further cleanup
under CERCLA is required and that the
selected remedy has been protective of
public health, welfare, and the
environment.

EFFECTIVE DATE: November 7, 1996.

FOR FURTHER INFORMATION CONTACT: Mr.
Keith Rose, Remedial Project Manager,
U.S. Environmental Protection Agency,
Region 10, 1200 6th Avenue, ECL-111,
Seattle, WA 98101, (206) 553-7721.
SUPPLEMENTARY INFORMATION: The site to
be partially deleted from the NPL is:

The Harbor Island Site located in
Seattle, King County, Washington.

This partial deletion pertains only to
the Lockheed Shipyard OU, which is
known as OU No. 3. The Lockheed
Shipyard OU is located at 2929 16th
Avenue Southwest, and is bounded on
the north by the ARCO petroleum
storage tank facility, on the east by 16th
Avenue Southwest, on the south by the
Fisher Mills facility, and on the west by
the West Waterway of the Duwamish
River. This partial deletion pertains
only to OU No. 3 of the Harbor Island
site. Response activities at OU Nos. 1, 2,
4, and 5 of this Site are not yet complete
and these Ous will remain on the
National Priorities List and are not
subject of this partial deletion.

This partial deletion is in accordance
with 40 CFR 300.425(e) and the Notice
of Policy Change: Partial Deletion of
Sites Listed on the National Priorities
List, 60 FR 55466 (Nov. 1, 1995). A
Notice of Intent for Partial Deletion was
published September 5, 1996, (61 FR
46749). The closing date for comments
on the Notice of Intent to Delete was
October 7, 1996. EPA did not receive

TABLE 1.—GENERAL SUPERFUND SECTION

any comments on the proposed partial
deletion and has not prepared a
Responsiveness Summary.

EPA identifies sites which appear to
present a significant risk to public
health, welfare, or the environment and
it maintains the NPL as the list of those
sites. Sites on the NPL may be the
subject of Hazardous Substance
Response Trust Fund-financed remedial
actions. Any site, or portion of a site,
deleted from the NPL remains eligible
for Fund-financed remedial actions in
the unlikely event that conditions at the
site warrant such action. Section
300.425 of the NCP states that Fund-
financed actions may be taken at sites
deleted from the NPL. Deletion of a site
from the NPL does not affect responsible
party liability or impede Agency efforts
to recover costs associated with
response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control.

Dated: October 25, 1996.
Chuck Clarke,
Regional Administrator, U.S. Environmental
Protection Agency, Region 10.

For the reasons set out in the

preamble, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

1. The authority citation for Part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR

1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

Appendix B—[Amended]

2. Table 1 of Appendix B to part 300
is amended by revising the entry for
Harbor Island (lead), Seattle,
Washington, to read as follows:

State Site name City/county Notes
* * * * * * *
WA Harbor ISland ........c.oooiiiii e Seattle/King COUNLY ....oooviiiiiiieeiiieeece e P
* * * * * * *

P=Sites with partial deletion(s).

[FR Doc. 96-28429 Filed 11-6-96; 8:45 am]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Part 400
RIN 0563—-AB05

General Administrative Regulations;
Nonstandard Underwriting
Classification System

AGENCY: Federal Crop Insurance
Corporation.

ACTION: Proposed rule.

SUMMARY: Federal Crop Insurance
Corporation (FCIC) proposes to amend
subpart O of the General Administrative
Regulations, effective with the 1998
(1999 for Texas and Arizona/California
Citrus) and succeeding crop years. This
proposed amendment is intended to
clarify the effect of the Nonstandard
Underwriting Classification System
(NCS) and to ensure that NCS is applied
to all producers in a fair and consistent
manner.

DATES: Written comments, data, and
opinions on this proposed rule will be
accepted until close of business January
6, 1997, and will be considered when
the rule is to be made final. The
comment period for information
collection under the Paperwork
Reduction Act of 1995 continues
through January 6, 1997.

ADDRESSES: Written comments, data,
and opinions on this proposed rule
should be sent to the Chief, Product
Development Branch, Federal Crop
Insurance Corporation, United States
Department of Agriculture, 9435 Holmes
Road, Kansas City, MO 64131. Written
comments will be available for public
inspection and copying in room 0324,
South Building, USDA, 14th and
Independence Avenue, SW.,
Washington, DC, 8:15 a.m.—4:45 p.m.,
est, Monday through Friday, except
holidays.

FOR FURTHER INFORMATION CONTACT: For
further information, contact Bill Smith,
Supervisory Insurance Management
Specialist, Research and Development

Division, Product Development Branch,
FCIC, at the Kansas City, MO address
listed above, telephone (816) 926—7743.

SUPPLEMENTARY INFORMATION:

Executive Order 12866 and
Departmental Regulation 1512-1

This action has been reviewed under
United States Department of Agriculture
(USDA\) procedures established by
Executive Order 12866 and
Departmental Regulation No. 1512-1.
This action constitutes a review as to
the need, currency, clarity, and
effectiveness of these regulations under
those procedures. The sunset review
date established for these regulations is
June 1, 2000.

This rule has been determined to be
not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget (OMB).

Paperwork Reduction Act of 1995

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35).

Unfunded Mandates Reform Act of
1995

Title Il of the Unfunded Mandate
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
FCIC generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates’ that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any 1 year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires
FCIC to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of Title 1l of the UMRA) for
State, local, and tribal governments or
the private sector. Thus, this rule is not

subject to the requirements of sections
202 and 205 of the UMRA.

Executive Order 12612

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient Federalism implications to
warrant the preparation of a Federalism
Assessment. The policies and
procedures contained in this rule will
not have a substantial direct effect on
States or their political subdivisions, or
on the distribution of power and
responsibilities among the various
levels of Government.

Regulatory Flexibility Act

NCS program determinations are
applied equally on a county basis and
affect only a small number to insureds
(approximately 1 percent of all
insureds). This regulation will not have
a significant impact on a substantial
number of small entities. Therefore, this
action is determined to be exempt from
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605) and no
Regulatory Flexibility Analysis was
prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12778

The Office of the General Counsel has
determined that these regulations meet
the applicable standards provided in
subsections 2(a) and 2(b)(2) of Executive
Order 12778. The provisions of this rule
will preempt State and local laws to the
extent such State and local laws are
inconsistent herewith. The
administrative appeal provisions
published at 7 CFR parts 11 and 780
must be exhausted before judicial action
may be brought.

Environmental Evaluation

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
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safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

National Performance Review

The regulatory action is being taken as
part of the National Performance Review
Program to eliminate unnecessary
regulations and improve those that
remain in force.

Background

FCIC proposes to amend the General
Administrative Regulations (7 CFR part
400, subpart O) effective for the 1998
(1999 for Texas and Arizona/California
Citrus) and succeeding crop years. The
principal changes to the provisions are
as follows:

1. Section 400.302—Clarify the
definitions of “‘actively engaged in
farming” and “‘insurance experience;”
rename the term “‘base period,” as ““NCS
base period” and clarify the definition;
and add definitions for “‘earned
premium” and “‘indemnified loss”.

2. Section 400.303—In paragraph (a),
expand the nonstandard classification
selection criteria by adding several new
criteria to assist efforts to identify those
producers whose potential adverse
impact on insurance program
performance is greatest. Specify that the
minimum standards provided in this
subsection may be different in a specific
county if that county’s insurance
experience is substantially different
from the insurance experience for which
the criteria were determined. Add
paragraph (c) to describe adjustments
which may be made to insurance
experience due to widespread adverse
weather conditions and other causes.

3. Section 400.305, paragraph (c)—
Permit nonstandard classifications for
persons, land, and any combination
thereof to be assigned on a crop or crop
practice, type, varietal, or crop option
basis.

4. Section 400.307—Clarify that
nonstandard classifications for persons,
or persons on identified land will be
discontinued in the case of the person’s
death or if the person has discontinued
farming. In such cases, insurance
experience will not change, so there is
no administrative reason to continue to
annually review these listings. FCIC will
determine whether the person has
“discontinued farming” by determining
that all present and future potential for
farming has ceased, e.g., sold all
cropland and means of crop production.
If the person begins farming again, or
acquires a substantial beneficial interest
in any farming operation, the
nonstandard classification will be
reinstated.

5. Section 400.309, paragraph (a) is
revised to change the deadline for
submitting reconsiderations from 45
days to 30 days to be consistent with
appeal regulations a 7 CFR parts 11 and
780. Paragraphs (e) and (f) are deleted
because regulations for filing an appeal
are provided in 7 CFR parts 11 and 780.

List of Subjects in 7 CFR Part 400

Crop insurance; Nonstandard
Underwriting Classification System.

Accordingly, pursuant to the
authority contained in the Federal Crop
Insurance Act, as amended (7 U.S.C.
1501 et seq.) the Federal Crop Insurance
Corporation proposes to amend 7 CFR
part 400, subpart O, effective for the
1998 (1999 for Texas and Arizona/
California Citrus) and succeeding crop
years, as follows:

PART 400—[AMENDED]

Subpart O—Nonstandard Underwriting
Classification System

1. The authority citation for 7 CFR
part 400, subpart O, is revised to read
as follows:

Authority: 7 U.S.C. 1506(1), 1506(p).

2.1n 8400.302, remove all paragraph
designations and the definition of “‘base
period;” the definition of “actively
engaged in farming” and “insurance
experience” are revised; and definitions
of “earned premium,” “indemnified
loss,” and ““NCS base period” are added
to read as follows:

§400.302 Definitions.

Actively engaged in farming—means a
person who, in return for a share of
profits and losses, makes a significant
contribution to the production of an
insurable crop in the form of capital,
equipment, land, personal labor, or
personal management.

Earned premium—means premium
earned (both the amount subsidized and
the amount paid by the producer, but
excluding any amount of the subsidy
attributed to the operating and
administrative expenses of the
insurance provider) for a crop under a
policy insured or reinsured by the
Corporation.

Indemnified loss—means a loss
applicable for the policy for any year
during the NCS base period for which
the total adjusted indemnity exceeds the
total earned premium. If the person has
insurance for the crop in more than one
county for any crop year, indemnities
and premiums will be accumulated for
all counties for each crop year to
determine an indemnified loss.

Insurance experience—means earned
premiums, indemnities paid (after

applicable adjustments), and other data
for the crop (but not including replant
payments), resulting from all of the
insured’s crop insurance policies
insured or reinsured by the Corporation
for one or more crop years and will
include all information from all
counties in which the person was
insured.

NCS base period—means the 10
consecutive crop years (as defined in
the crop policy) ending 1 crop year prior
to the crop year in which the NCS
classification becomes effective for all
crops except Arizona, California and
Texas citrus (production) and
sugarcane. For these excepted crops, the
NCS base period means the 10
consecutive crop years ending 2 crop
years prior to the crop year in which the
NCS classification becomes effective.
For example: An NCS classification
effective for the 1996 crop year against
a producer of citrus production in
Arizona, California, and Texas, and
sugarcane would have a NCS base
period that includes the 1984 through
1993 crop years. An NCS classification
effective for the 1996 crop year against
a producer of all other crops would have
a NCS base period that includes the
1985 through 1994 crop years.

3. Section 400.303 is amended by
revising paragraph (a) and adding
paragraph (c) to read as follows:

§400.303 Initial selection criteria.

(a) Nonstandard Classification
procedures in this subpart initially
apply when all of the following
insurance experience criteria (see
paragraph (c) of this section) for the
crop have been met:

(1) Three or more indemnified losses
during the NCS base period;

(2) Cumulative indemnities in the
NCS base period that exceed cumulative
premiums during the same period by at
least $500.00;

(3) A premium has been earned in at
least 1 of the most recent 4 crop years
in the NCS base period;

(4) The result of dividing the number
of indemnified losses during the NCS
base period by the number of years
premium is earned for that period
equals .30 or greater; and

(5) Either of the following apply:

(i) The natural logarithm of the
cumulative earned premium rate
multiplied by the square root of the
cumulative loss ratio equals 2.00 or
greater; or

(ii) Five (5) or more indemnified
losses have occurred during the NCS
base period and the cumulative loss
ratio equals or exceeds 1.50. The
minimum standards provided in
paragraphs (a)(2), (3), (4), and (5) of this
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section may be increased in a specific
county if that county’s overall insurance
experience for the crop is substantially
different from the insurance experience
for which the criteria was determined.
The increased standard will apply until
the conditions requiring the increase no
longer apply. Any change in the
standards will be contained in the
Special Provisions for the crop.

* * * * *

(c) Insurance experience for the crop
may be adjusted, by county and crop
year, to discount the effect of
indemnities caused by widespread
adverse growing conditions.
Adjustments are determined as follows:

(1) Determine the average yield for the
county using the annual county crop
yields for the previous 20 crop years,
unless such data is not available;

(2) Determine the normal variability
in the average yield for the county,
expressed as the standard deviation;

(3) Subtract the result of paragraph
(c)(2) from paragraph (c)(1);

(4) Divide the annual crop yield for
the county for each crop year in the NCS
base period by the result of paragraph
(c)(3), the result of which may not
exceed 1.0;

(5) Subtract the result of paragraph
(c)(4) for each crop year from 1.0;

(6) Multiply the result of paragraph
(c)(5) by the liability for the crop year;
and

(7) Subtract the result of paragraph
(c)(6) from any indemnity for that crop
year. FCIC may substitute the crop
yields of a comparable crop in
determining paragraphs (c) (1) and (2),
or may adjust the average yield or the
measurement of normal variability for
the county crop, or any combination
thereof, to account for trends or unusual
variations in production of the county
crop or if the availability of yield and
loss data for the county crop is limited.
Alternate methods of determining the
effects of adverse growing conditions on
insurance experience may be
implemented by FCIC if allowed in the
Special Provisions.

4. Section 400.305 is amended by
revising the introductory text of
paragraph (c) to read as follows:

§400.305 Assignment of Nonstandard
Classification.
* * * * *

(c) A Nonstandard Classification may
be assigned to identified insurable
acreage; a person; or to a combination of
person and identified acreage for a crop
or crop practice, type, variety, or crop
option or amendment whereby:

* * * * *

5. Section 400.307 is amended by
adding two sentences at the end thereof
to read as follows:

§400.307 Discontinuance of participation.
* * * * *

A Nonstandard Classification will no
longer be applicable to the person or the
person on identified acreage if the
Corporation determines the person is
deceased or has discontinued all
farming operations for all crops, such as
the legitimate sale of the farming
operation to a disinterested person. If
the person who discontinues all crop
farming operations later returns to
farming or obtains a substantial
beneficial interest in a farming
operation, the nonstandard
classification will be reinstated.

6. In §400.309, paragraph (a) is
amended by revising the phrase **45
days” to read ‘30 days” and paragraphs
(e) and (f) are removed.

Signed in Washington, D.C., on October 31,
1996.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 96-28608 Filed 11-6-96; 8:45 am]
BILLING CODE 3410-FA-P

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Parts 5and 7
[Notice No. 844]
RIN 1512-AB50

Use of Distilled Spirits Terms in
Labeling and Advertising of Malt
Beverages; Use of the Term
““Margarita’” in Labeling Distilled
Spirits

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Department of the
Treasury.

ACTION: Notice of petition.

SUMMARY: Heublein, Inc. (Heublein), a
distilled spirits producer, has petitioned
ATF to issue new rules relating to the
labeling and advertising of distilled
spirits and malt beverage products. ATF
administers the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. §8205(e) and (f), which prohibits
false and misleading statements on
labels and in advertising of beverage
alcohol. Specifically, Heublein has
petitioned ATF to issue new rules to
prohibit (1) the use of terms in the
labeling of malt beverages which are the
names of products customarily made

with a distilled spirits base, (2) the
labeling and advertising of a malt
beverage in such a manner as to create
the impression that it contains or is
comparable to a distilled spirits
product, and (3) the use of the term
“Margarita,”” or any other word
commonly associated with tequila and
Mexico, as a designation of any distilled
spirits product which does not contain
tequila.

ATF has approved labels for malt-
based alcohol beverages that use
cocktail names such as ‘““Margarita”
provided the label clearly identifies the
product as a malt beverage. The purpose
of this notice is to provide the public
with an opportunity to comment on the
additional safeguards that Heublein
believes are necessary in order to
prevent consumers from being misled
about the composition of these malt-
based alcohol beverage products.
DATES: Written comments must be
received by February 5, 1997.
ADDRESSES: Send written comments to:
Chief, Wine, Beer, and Spirits
Regulations Branch, Bureau of Alcohol,
Tobacco and Firearms, P.O. Box 50221,
Washington, DC 20091-0221; Notice
No. 844. Comments not exceeding three
pages may be submitted by facsimile
transmission to (202) 927-8602. Copies
of written comments to this notice will
be available for public inspection during
normal business hours at: ATF Reading
Room, Office of Public Affairs and
Disclosure, Room 6300, 650
Massachusetts Avenue, NW,
Washington, DC 20226.

FOR FURTHER INFORMATION CONTACT:
Charles N. Bacon, Wine, Beer, and
Spirits Regulations Branch, Bureau of
Alcohol, Tobacco and Firearms, 650
Massachusetts Avenue, NW,
Washington, DC 20226; telephone (202)
927-8230.

SUPPLEMENTARY INFORMATION:
Background

Under existing law, ATF is charged
with the enforcement responsibility of
sections 105(e) and 105(f) of the Federal
Alcohol Administration Act (FAA Act),
27 U.S.C. 205(e) and (f), which vest in
ATF the authority to regulate the
labeling and advertising of alcohol
beverages, including distilled spirits
and malt beverages. These sections
authorize the issuance of regulations
that will, among other things, prohibit
deception of the consumer with respect
to the product, and which will provide
the consumer with adequate
information as to the identity and
quality of the product.

More specifically, section 205 makes
it unlawful for any person engaged in
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business as, in pertinent part, a distiller,
brewer, or vintner to sell or introduce
any distilled spirits, malt beverages, or
wine in interstate commerce unless
such products are bottled, packaged,
labeled, and advertised in conformity
with the FAA Act and regulations
promulgated by ATF pursuant thereto.
With respect to alcohol beverage labels,
ATF is specifically tasked with ensuring
that consumers are adequately informed
and not misled by such labels.

Under existing regulations, no person
may bottle or remove for sale in
interstate commerce distilled spirits or
malt beverages until such person has
applied for and received a certificate of
label approval from ATF. As part of the
approval process, ATF will advise
applicants to make changes to proposed
label applications in order to ensure
compliance with the requirements of the
statute and implementing regulations.
ATF has performed this label review
and approval function since the
inception of the FAA Act in 1935, in
order to ensure that consumers are not
misled by labels of distilled spirits and
malt beverage products.

In recent years there has been an
increase in the number of prepackaged
low alcohol products. Many products in
this low alcohol category are malt
beverage specialty products that
prominently feature flavors as part of
their name such as “Wild Berries” or
“Tropical Punch.” Another recent trend
by producers is to use names
traditionally associated with distilled
spirits cocktails as part of the
designation or as a fanciful name for
these malt beverage specialty products.
Thus, names such as “‘Strawberry
Daiquiri Flavored Cooler,” ““Pina Colada
Flavored Cooler,” ““Margarita Flavored
Cooler,” and so forth, are being used for
malt-based specialties.

Pursuant to its mandate to review
alcohol beverage labels, and consistent
with the statutory standard of review,
ATF has approved malt beverage labels
that contain names such as “‘Daiquiri,”
“Pina Colada,” “Margarita,” “‘Planter’s
Punch,” and so forth when they
describe a flavor component. ATF notes
that at least some of these names, such
as “Pina Colada,” are commonly used as
flavor descriptors in other products
such as foods, non-alcoholic drinks, and
ice cream. ATF has required that the
malt beverage labels must contain a
statement of composition such as “Malt
Beverage with Natural Flavors’ as part
of the class and type statement. ATF has
approved such labels in the belief that
this requirement is sufficient to inform
the consumer as to the alcoholic
component of such specialties, and that
consumers will not have the impression

that these products contain distilled
spirits or are like distilled spirits.

ATF also allows the use of the term
“Margarita’ as a flavor descriptor, both
for malt-based specialty products and
for distilled spirits products that do not
contain tequila. In that regard, ATF
notes there is no standard of identity for
a ““Margarita” in Part 5. ATF does not,
however, approve malt beverage labels
which contain terms such as
“Whiskey,” “Tequila,” and so forth
since these are the names of distilled
spirits that are not contained in these
malt-based specialty products.

Petition

Heublein’s petition states that
beverage producers are marketing malt-
based specialty products with the names
of cocktails customarily made with
distilled spirits, despite the fact that
these products contain no distilled
spirits. Heublein asserts that the use of
these terms in labeling and advertising
malt beverages misleads consumers into
believing that these products contain
distilled spirits. Heublein cites the
existing provisions in FAA wine
regulations at 27 CFR 4.39(a)(7) and
4.64(a)(8) which prohibit use of distilled
spirits terms in the labeling and
advertising of wine, and states these
same prohibitions should be applied to
the labeling and advertising of malt
beverages.

Heublein asserts that the current
practices result in consumers being
misled into believing that malt
beverages so labeled contain distilled
spirits. To support their claim that
consumers are being misled, Heublein
submitted two surveys showing
consumers’ impressions of the
ingredients present in two major brands
of malt-based specialty products.
Consumers were asked to indicate what
they believed to be the alcoholic
component of malt-based flavored
specialty products based on a physical
examination of bottles and packaging
materials as they would appear in the
marketplace.

The first survey indicated that 42
percent of all respondents received
some impression that brand “A” of a
malt-based Margarita specialty product
contains tequila. Sixty-nine percent of
respondents indicated this product
contained tequila after having been
given a list of six potential alcoholic
ingredients [gin, malt, rum, tequila,
vodka, wine] to assist them. The
percentage of persons who had the
impression that this product contained
tequila was slightly higher among
respondents who knew that a Margarita
is commonly made with tequila.

Twenty percent of respondents
identified malt as an ingredient in this
brand of malt-based specialty product.
This increased to 44 percent identifying
malt as an ingredient when the same list
of six potential ingredients was
presented to these respondents.

The second consumer survey yielded
similar results for brand “B’’ of a malt-
based Margarita specialty product.
Thirty percent of respondents received
the impression that it contains tequila;
this increased to 64 percent after
respondents were given the same list of
six potential alcoholic ingredients.
Similarly, 17 percent of respondents
indicated that this product contains
malt. The percentage of persons who
had the impression that this product
contained malt increased to 45 percent
after these respondents were shown the
list of six potential ingredients.

Based on these survey results,
Heublein asserts that the use of the
name of a customary distilled-spirits
based cocktail on a label misleads
consumers into believing that a malt-
based specialty product contains
distilled spirits. Heublein claims that
this conclusion applies equally to all
malt beverages which are labeled with
the name of any cocktail customarily
made with distilled spirits, and not only
to those malt-based specialty products
which contain the term “Margarita’” on
which the surveys are based. Heublein
maintains this conclusion regardless of
the presence of labeling, advertising or
other material that would dispel any
connection that the labeled or
advertised products might have with
distilled spirits.

Discussion

It is not clear whether the results of
the consumer surveys submitted by
Heublein regarding malt-based specialty
products labeled as ““Margarita
Flavored” can be applied to similar
products. For example, there is no direct
evidence presented in the petition that
consumers who view products labeled
“Strawberry Daiquiri Flavored Malt
Beverage” or “‘Pina Colada Flavored
Malt Beverage’ assume that such
products contain rum.

With respect to giving the term
“Margarita’ geographic significance,
Heublein asserts that the survey shows
that the term **Margarita” is so closely
associated with tequila that consumers
are likely to be confused unless tequila
is present in any product identified as
“Margarita.”” This action would create a
geographic designation for the term
“*Margarita” and would restrict its use to
distilled spirits products which contain
tequila.
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Heublein also asserts that distilled
spirits producers are placed at a
competitive disadvantage by misleading
malt beverage labels. However, no direct
evidence has been proffered which
would substantiate this claim.

Finally, Heublein asserts that the
Department of the Treasury is losing
excise tax revenues as consumers
replace distilled spirits products with
lower-taxed malt beverages. While this
may or may not be true, it is not relevant
to our labeling authority under the FAA
Act. Congress has chosen to tax the
products at a different rate and any
producer may choose to produce and
market lower taxed malt-based
products.

Public Participation—Written
Comments

ATF requests comments from all
interested persons. All comments
received on or before the closing date
will be carefully considered. Comments
received after that date will be given the
same consideration if it is practical to
do so, but assurance of consideration
cannot be given except as to comments
received on or before the closing date.

We would note that ATF already has
received several written comments
regarding the issues raised in this
petition. These comments will also
receive careful consideration.

ATF will not recognize any material
in comments as confidential. Comments
may be disclosed to the public. Any
material that a respondent considers to
be confidential or inappropriate for
disclosure to the public should not be
included in the comment. The name of
any person submitting a comment is not
exempt from disclosure.

Comments may be submitted by
facsimile transmission to (202) 927—
8602, provided the comments: (1) Are
legible; (2) are 8-%2" x 11" in size; (3)
contain a written signature; and (4) are
three pages or less in length. Comments
sent by FAX in excess of three pages
will not be accepted. Receipt of FAX
transmittals will not be acknowledged.
Facsimile transmitted comments will be
treated as originals.

Disclosure

Copies of Heublein’s full petition and
written comments generated pursuant
thereto will be available for public
inspection during normal business
hours at: ATF Reading Room, Disclosure
Branch, Room 6300, 650 Massachusetts
Avenue NW, Washington, DC.

Drafting Information. This notice was
written by various personnel within the
Bureau of Alcohol, Tobacco and
Firearms.

List of Subjects
27 CFR Part 5

Advertising, Consumer protection,
Customs duties and inspection, Imports,
Labeling, Liquors, Packaging and
containers, Reporting and recordkeeping
requirements, Trade practices.

27 CFR Part 7

Advertising, Beer, Consumer
protection, Customs duties and
inspection, Imports, and Labeling.

Authority. This notice is issued under the
authority of 27 U.S.C. 205.

Dated: August 22, 1996.

John W. Magaw,
Director.

Approved: September 5, 1996.

John P. Simpson,

Deputy Assistant Secretary, Regulatory, Tariff
and Trade Enforcement.

[FR Doc. 96-28640 Filed 11-6-96; 8:45 am]
BILLING CODE 4810-31-U

DEPARTMENT OF TRANSPORTATION
Coast Guard

[CGD08-96-053]

33 CFR Part 117

Notice of Public Hearing

AGENCY: Coast Guard, DOT.
ACTION: Notice of public hearing.

SUMMARY: The U.S. Coast Guard
announces a forthcoming public hearing
for the presentation of views concerning
the alteration of the Louisiana Railroad
Bridge at Louisiana, Missouri.

DATES: The hearing will be held at 10
a.m., November 21, 1996.

ADDRESSES: The hearing will be held at
the City Hall, 121 North 7th Street,
Louisiana, Missouri.

Written comments may be submitted
to and will be available for examination
from 8 a.m. to 4 p.m., Monday through
Friday, except holidays, at the office of
the Director, Western Rivers Operations,
Bridge Section, 1222 Spruce Street, St.
Louis, Missouri 63103—2398.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger Wiebusch, Director, Western
Rivers Operations, Bridge Branch, 1222
Spruce Street, St. Louis, Missouri
63103-2398, (314) 539-3900 ext. 378.

SUPPLEMENTARY INFORMATION:
Complaints have been received alleging
that the bridge is unreasonably
obstructive to navigation. Information
available to the Coast Guard indicates
there were 140 marine allisions with the
bridge between 1984 and 1995. These

allisions have caused moderate to heavy
damage to the bridge. Based on this
information, the bridge appears to be a
hazard to navigation. This may require
increasing the horizontal clearance on
the bridge to meet the needs of
navigation. All interested parties shall
have full opportunity to be heard and to
present evidence as to whether any
alteration of this bridge is needed, and
if so, what alterations are needed, giving
due consideration to the necessities of
free and unobstructed water navigation.
The necessities of rail traffic will also be
considered.

Any person who wishes, may appear
and be heard at this public hearing.
Persons planning to appear and be
heard are requested to notify the
Director, Western Rivers Operations,
Bridge Section, 1222 Spruce Street, St.
Louis, Missouri 63103—-2398,
Telephone: 314-539-3900 ext. 378, any
time prior to the hearing indicating the
amount of time required. Depending
upon the number of scheduled
statements, it may be necessary to limit
the amount of time allocated to each
person. Any limitations of time
allocated will be announced at the
beginning of the hearing. Written
statements and exhibits may be
submitted in place of or in addition to
oral statements and will be made a part
of the hearing record. Such written
statements and exhibits may be
delivered at the hearing or mailed in
advance to the Director, Western Rivers
Operations, Bridge Section. Transcripts
of the hearing will be made available for
purchase upon request.

Authority: 33 U.S.C. 513; 49 CFR 1.46.
Dated: October 25, 1996.
T.W. Josiah,

Rear Admiral, U.S. Coast Guard Commander,
Eighth Coast Guard District.

[FR Doc. 9628652 Filed 11-6-96; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 165

[CGD 05-96-010]

RIN 2115-AE84

Regulated Navigation Area; Delaware

Bay and River, Salem River, Christina
River, and Schuylkill River

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to amend its regulations governing a
regulated navigation area on the
Delaware Bay and River. The proposed
changes would extend the applicability
of the regulated navigation area to
include the Salem, Christina, and
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Schuylkill Rivers between Trenton, NJ,
and the Delaware Breakwater. The
proposed changes would also institute
new regulations governing vessel
movement within the expanded
regulated navigation area. Many of these
requirements were previously imposed
on a case-by case basis through issuance
of temporary rules and Captain of the
Port Orders. The Coast Guard believes
that the proposed changes would
increase public awareness and improve
navigation safety within the regulated
navigation area.
DATES: Comments must be received on
or before February 5, 1997.
ADDRESSES: Comments should be
mailed to U.S. Coast Guard Marine
Safety Office (VWO), 1 Washington
Avenue, Philadelphia, PA 19147-4395.
The comments and other materials
referenced in this notice will be
available for inspection and copying at
the Marine Safety Office, Philadelphia,
PA during normal office hours between
7:30 a.m. and 4 p.m., Monday through
Friday, except Federal holidays.
Comments may also be hand delivered
to this address.
FOR FURTHER INFORMATION CONTACT: LT
Robert Hennessy, Assistant Chief, Port
Operations Department (ACPOD), at the
Marine Safety Office Philadelphia, PA,
or by telephone at (215) 271-4883.
SUPPLEMENTARY INFORMATION: Interested
persons are invited to participate in this
rulemaking by submitting written views,
data or arguments. Receipt of comments
will be acknowledged if a stamped self-
addressed postcard is enclosed. Persons
submitting comments should include
their names and addresses, identify this
notice (CGD 05-96-010) and the
specific section of the proposal to which
the comments apply, and give reasons
for each comment. The Coast Guard
specifically seeks comments on the
proposed operational restrictions.
Although not proposed at this time, the
Coast Guard also seeks comments on a
possible requirement that vessels
carrying dangerous cargos on the
Delaware River above the C&D Canal be
escorted by a Coast Guard vessel in
addition to a commercial tug escort.
The Coast Guard will consider all
comments received during the comment
period and may change this proposal in
view of the comments. No public
hearing is planned, but one may be held
if written requests for a hearing are
received and it is determined that the
opportunity to make oral presentations
will aid in the rulemaking process.

Discussion of Proposed Rule

This proposed rule is part of an
overall safety program implemented by

the Captain of the Port, Philadelphia,
PA to enhance the safe transportation of
certain dangerous cargos as defined in
33 CFR 160.203 (a—e) in the Captain of
the Port zone.

Existing 33 CFR 165.510 establishes a
regulated navigation area for the waters
of the Delaware Bay and Delaware River
south of the Delaware Memorial Bridge.
It prohibits a vessel with a draft of
greater than 55 feet from entering the
regulated navigation area. It also
prohibits oil transfer operations within
the regulated navigation area except
within specified anchorage grounds or
with the authorization of the Captain of
the Port. The Coast Guard proposes to
expand the regulated navigation area,
apply it when vessels transit with
dangerous cargos, and impose
operational restrictions on vessels
operating within the regulated
navigation area.

Several waterfront facilities within
the Philadelphia Captain of the Port
(COTP) zone conduct cargo operations
with vessels that carry dangerous cargos
listed in 33 CFR 160.203 (a)—(e). These
facilities are the Sun Refining and
Marketing Company, on the Delaware
River, at Marcus Hook, PA; the Sun
Refining and Marketing Company
Girard Point Wharf, on the Schuylkill
River, at Philadelphia, PA; the Atlantic
Marine Terminal, on the Delaware
River, at Fairless Hills, PA; the Dupont
Gibbstown facility on the Delaware
River, at Gibbstown, NJ; the Coastal
Eagle Point Refinery, on the Delaware
River, at West Deptford, NJ; the Mid-
Atlantic Shipping Terminal, on the
Salem River, at Salem, NJ; the Port of
Salem Terminal, on the Salem River, at
Salem, NJ; and the Port of Wilmington
Terminal, on the Christina River, at
Wilmington, DE. Vessels routinely
transit to and from these facilities. The
proposed rule would extend the
regulated navigation area to include the
navigable waters of the Delaware Bay
and the Delaware, Salem, Christina, and
Schuylkill Rivers from Cape May and
Harbor of Refuge Lights, north to Cape
Henlopen, and on the Delaware River
north to the U.S. Route 1 Bridge
between Trenton, NJ and Morrisville,
PA.

In the past, the Captain of the Port,
Philadelphia, established a temporary
safety zone whenever a vessel carrying
a specified dangerous cargo transited
the area. The temporary safety zone
regulations routinely prohibited entry
into the waters surrounding the vessel
and facility without specific permission
from the Coast Guard. The COTP would
then impose operating restrictions,
similar to the measures contained in
this proposed rule, as a condition of

entry into the safety zone. These
temporary rules were often issued on
short notice and, as a result, were not
published in the Federal Register or
codified in the Code of Federal
Regulations.

To avoid the need to issue temporary
rules and improve the public’s
knowledge of potential restrictions on
navigation, the Coast Guard is proposing
several amendments to 33 CFR 165.510.
Definitions routinely included in each
temporary rule are included in the
proposed rule. The proposed rule would
apply to all vessels operating in the
regulated navigation area, except vessels
engaged in law enforcement, servicing
aids to navigation, or surveying,
maintaining or improving the
waterways (e.g., dredges and survey
vessels). The 55-foot draft limitation
would be retained, but a note would be
added to indicate that the projected
depth of the Delaware River is 40 feet.
Oil transfer operations would continue
to be prohibited within the regulated
navigation area except within
designated anchorage grounds or with
permission of the COTP.

Additional operational requirements
or restrictions are proposed both for
vessels carrying dangerous cargos and
for vessels operating in the vicinity of
vessels carrying dangerous cargos. The
master, owner, or operator of a vessel
carrying dangerous cargo would be
required to give notice to the COTP at
least 72 hours before entering or
departing the regulated navigation area,
and at least 12 hours before any vessel
movement within the regulated
navigation area. The required notice
would include a report of the vessel’s
propulsion and machinery status and
any outstanding deficiencies identified
by the flag state or classification society.

A vessel carrying dangerous cargo
would be prohibited from transiting
within the regulated navigation area if
visibility is or is expected to be less than
two nautical miles. Anchoring would be
permitted only in an emergency or upon
COTP approval. Unless the vessel has
two separate and independent steering
control systems with duplicate pilot
house steering gear controls, the master,
owner, or operator would be required to
maintain a manned watch within the
steering gear compartment during any
transit within the regulated navigation
area. While at anchor, the master,
owner, or operator would be required to
have the engines in a condition that full
power would be available within five
minutes whenever sustained winds
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exceeded 25 knots. If sustained winds
reach 40 knots or more, the vessel’s
main engines must be on line. Each
vessel would be required to have
emergency towing gear rigged while
underway, at anchor, or moored.
Transfer of dangerous cargo would also
be prohibited while a vessel is at anchor
or bunkering.

Operational restrictions would also be
imposed on vessels operating in the
vicinity of a vessel carrying dangerous
cargo. While a vessel carrying dangerous
cargo is underway, no vessel would be
permitted within 500 yards of either
side or within 1000 yards of the bow or
stern without permission of the COTP.
No vessel would be allowed within 100
yards of a moored or anchored vessel
carrying dangerous cargo. Commercial
vessels attending a vessel carrying
dangerous cargo would be allowed to
transit within this area with permission
from the master of the vessel carrying
dangerous cargo. If permitted to enter,
the vessel would be required to
maintain a continuous radio guard,
operate at a “‘no wake” speed or the
minimum speed to maintain steerage,
and to proceed as otherwise directed by
the COTP. No vessel would be
permitted to overtake a vessel carrying
dangerous cargo unless the overtaking
could be complete before reaching any
bends in the channel and the masters or
operators of both vessels clearly agree
on arrangements for the overtaking.

Specific restrictions are also proposed
for vessels operating above the C&D
Canal. A vessel carrying dangerous
cargo would be required to have a tug
escort. A vessel carrying dangerous
cargo and an oncoming vessel would be
prohibited from meeting at a relative
speed greater than prudent under the
prevailing weather conditions or 20
knots, whichever is less. To the
maximum extent possible, vessel
masters or operators would be required
to avoid meeting situations on river
bends.

The proposed rule includes a
provision that the COTP will announce
scheduled movements of vessels
carrying dangerous cargos via Broadcast
Notices to Mariners. This will not only
alert the maritime public that
restrictions will be in effect, but it will
also allow mariners to plan activities to
minimize the impact of the proposed
restrictions.

Regulatory Evaluation

This proposal is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review

by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
proposal to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary. The
practice of establishing a safety zone
around a vessel loaded with certain
dangerous cargos, notably explosives
and Liquefied Petroleum Gas, has been
in effect for many years. Small and large
companies with vessels operating in
Philadelphia are aware of scheduled
transits of vessels loaded with
dangerous cargos and adjust their vessel
movements to minimize any economic
impact. The proposed restrictions have
been implemented on a case-by-case
basis in the form of Captain of the Port
Orders or temporary safety zones for
each transit. By establishing a
permanent rule the Coast Guard will
achieve economies in manpower and
administrative time, provide the Port of
Philadelphia with the widest
dissemination of these precautionary
measures, and minimize the potential
dangers of these movements to the port
community. Since this regulated
navigation area is not expected to
unduly impede the flow of traffic, the
impact of these proposed regulations is
expected to be minimal, and the Coast
Guard believes that this proposal, if
adopted, will have only minimal
economic impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal, if
adopted, will have a significant
economic impact on a substantial
number of small entities. “Small
entities” may include (1) Small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000. This
proposal would simplify the existing
practice of instituting temporary safety
zones for the passage of each vessel
carrying dangerous cargo and is not
expected to unduly impede the flow of
vessel traffic. Therefore, the Coast Guard
certifies under 5 U.S.C. 605(b) that this
proposal, if adopted, will not have a
significant economic impact on a
substantial number of small entities. If,
however, you think that your business
or organization qualifies as a small
entity and that this proposal will have

a significant economic impact on your
business or organization, please submit
a comment (see ADDRESSES) explaining
why you think it qualifies and in what
way and to what degree this proposal
will economically affect it.

Collection of Information

This proposal contains no collection-
of-information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
it does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environmental Impact

The Coast Guard considered the
environmental impact of this proposal
and concluded that under section
2.B.2.e.(34) of Commandant Instruction
M16475.1B (as revised by 61 FR 13563;
March 27, 1996), this rule is
categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination
Statement has been prepared and place
in the rulemaking docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

In consideration of the foregoing, the
Coast Guard proposes to amend 33 CFR
Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-6, and 160.5; 49 CFR
1.46.

2. Section 165.510 is revised to read
as follows:

§165.510 Delaware Bay and River, Salem
River, Christina River and Schuylkill River-
Regulated Navigation Area.

(a) Regulated Navigation Area. The
following is a Regulated Navigation
Area: The navigable waters of Delaware
Bay and River, Salem River, Christina
River, and Schuylkill River, in an area
bounded on the south by a line drawn
across the entrance to the Delaware Bay
between Cape May Lighthouse and
Harbor of Refuge Light and then
continuing to the northernmost
extremity of Cape Henlopen, and
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bounded on the north by a line drawn
across the Delaware River between
Trenton, NJ and Morrisville, PA along
the southern side of the U.S. Route 1
Bridge.

(b) Definitions. As used in this
section:

COTP means the Captain of the Port,
Philadelphia, PA and any Coast Guard
commissioned, warrant or petty officer
who has been authorized by the COTP
to act on his or her behalf.

Dangerous cargo means those cargos
listed in §160.203 of this chapter when
carried in bulk.

Underway means that a vessel is not
at anchor, made fast to the shore, or
aground.

(c) Applicability. This section applies
to any vessel operating within the
Regulated Navigation Area, including a
naval or public vessel, except a vessel
engaged in:

(1) Law enforcement;

(2) Servicing aids to navigation; or

(3) Surveying, maintaining, or
improving waters within the Regulated
Navigation Area.

(d) Draft limitation. Unless otherwise
authorized by the COTP, no vessel with
a draft greater than 55 feet may transit
within the area between the southern
boundary of this regulated navigation
area and the southern span of the
Delaware Memorial Bridge.

Note: The projected depth of the
navigational channels of the Delaware River
is 40 feet.

(e) Qil transfer operations. Unless
otherwise authorized by the COTP, no
vessel may conduct oil transfer
operations within the area between the
southern boundary of this regulated
navigation area and the southern span of
the Delaware Memorial Bridge except
within the anchorage ground designated
in §110.157(a)(1) of this chapter.

(f) Requirements for vessels carrying
dangerous cargos. The master, owner, or
operator of a vessel carrying a dangerous
cargo listed in § 160.203 of this chapter
shall:

(1) Notify the COTP at least 72 hours
before the vessel enters or departs the
regulated navigation area and at least 12
hours before the vessel moves within
the regulated navigation area. The
notice must include a report of the
vessel’s propulsion and machinery
status and any outstanding deficiencies
identified by the vessel’s flag state or
classification society;

(2) Not enter, get or remain underway
within the regulated navigation are if
visibility is or is expected to be less than
two (2) miles. If during the transit
visibility becomes less than two (2)
miles, the vessel must seek safe

anchorage and notify the COTP
immediately;

(3) Not anchor in any area within the
regulated navigation area unless in
times of emergency or with COTP
permission;

(4) Not transfer dangerous cargo while
the vessel is at anchor or bunkering;

(5) Maintain a manned watch in the
steering compartment whenever the
vessel is underway within the regulated
navigation area unless the vessel has
two separate and independent steering
control systems with duplicate
pilothouse steering gear control systems
which meet the requirements of 46 CFR
58.25-55;

(6) When anchored within the
regulated navigation area and:

(i) Sustained winds are greater than
25 knots but less than 40 knots, ensure
the main engines are ready to provide
full power in five minutes or less; and

(ii) Sustained winds are 40 knots or
over, ensure that the main engines are
on line to immediately provide
propulsion;

(7) While moored within the regulated
navigation area, ensure that at least two
wire cable mooring lines (firewarps) are
rigged and ready for use as emergency
towing hookups fore and aft on the
outboard side of the vessel;

(8) While underway or anchored
within the regulated navigation area,
ensure that at least two wire cable
mooring lines (firewarps) are rigged and
ready for use as emergency towing
hookups fore and aft on the vessel; and,

(9) Proceed as directed by the COTP.

(9) Requirements for vessels operating
in the vicinity of a vessel carrying
dangerous cargos. (1) Except for a vessel
that is attending a vessel carrying
dangerous cargo with permission from
the master of the vessel carrying
dangerous cargo or a vessel that is
anchored or moored at a marina, wharf,
or pier, and which remains moored or
at anchor, no vessel may, without the
permission of the COTP:

(i) Come or remain within 500 yards
of the port or starboard side or within
1000 yards of the bow or stern of an
underway vessel that is carrying
dangerous cargo; or

(i) Come or remain within 100 yards
of a moored or anchored vessel carrying
dangerous cargo.

(2) The master, owner, or operator of
any vessel receiving permission under
paragraph (g)(1) of this section shall:

(i) Maintain a continuous radio guard
on VHF-FM channels 13 and 16;

(ii) Operate at “‘no wake” speed or the
minimum speed needed to maintain
steerage, whichever is less; and

(iii) Proceed as directed by the COTP.

(3) No vessel may overtake a vessel
carrying dangerous cargos unless the

overtaking can be completed before
reaching any bend in the channel.
Before any overtaking, the pilots,
masters or operators of both the
overtaking vessel and the vessel being
overtaken must clearly agree on the
circumstances of the overtaking,
including vessel speeds, time and
location of overtaking.

(h) Additional restrictions above the
C&D Canal. When operating on the
Delaware River above the C&D Canal:

(1) A vessel carrying dangerous cargo
must be escorted by at least one
commercial tug; and

(2) A vessel carrying dangerous cargo
and an oncoming vessel shall not meet
at a relative speed greater than prudent
under the prevailing weather conditions
or 20 knots, whichever is less. Meeting
situations shall be avoided on river
bends to the maximum extent possible.

(i) The COTP will issue a Broadcast
Notice to Mariners to inform the marine
community of scheduled vessel
movements during which the
restrictions imposed by paragraphs (g)
and (h) of this section will be in effect.

Dated: October 7, 1996.
Kent H. Williams,

Vice Admiral, U.S. Coast Guard Commander,
Fifth Coast Guard District.

[FR Doc. 96-28653 Filed 11-6-96; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[AD-FRL-5649-3]

National Emission Standards for
Hazardous Air Pollutant Emissions
from Miscellaneous Organic Chemical
Processes

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of available information
and solicitation of additional
information.

SUMMARY: The EPA intends to propose
a single set of emission standards that
will apply to more than 20 listed source
categories of hazardous air pollutants
(HAP). These emission standards will
apply to a group of organic chemical
processes for which final standards
promulgation is required by November
15, 2000. The Agency anticipates that
these standards will also apply to
organic chemical processes that have
either been excluded from the
applicability of emission standards
developed for other source categories, or
that have not been included within a
listed source category.
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The purpose of this action is to notify
interested parties including owners and
operators of chemical processes that
could be covered by national emission
standards for hazardous air pollutants
(NESHAP) applicable to miscellaneous
organic processes. The EPA has invited
State and Regional environmental
agencies, representatives from industry,
and representatives from environmental
groups to provide input into the
development of the set of proposed
standards. Representatives of the
Synthetic Organic Chemical
Manufacturers Association and the
Chemical Manufacturers Association are
actively providing input into the
regulatory development process for the
proposed set of standards. The EPA
encourages interested parties to provide
input into this rulemaking process
either through their respective trade
organizations, or by contacting EPA
directly.

DOCKET: Docket No. A—90—49 contains
information supporting development of
the list of source categories, including
those categories for which EPA proposes
to develop a set of emission standards
by November 15, 2000. A docket
supporting development of emission
standards discussed in this notice has
not yet been established. Docket No. A—
90-49 is available for public inspection
and copying between 8 a.m. and 5:30
p.m., Monday through Friday, at EPA’s
Air and Radiation Docket and
Information Center, Waterside Mall,
Room M-1500, First Floor, 401 M
Street, SW., Washington, DC 20406, or
by calling (202) 260-7548 or 260-7549.
A reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT: For
information concerning this notice,
contact Mr. Randy McDonald,
Emissions Standards Division, Mail
Drop 13, U.S. EPA Office of Air Quality
Planning and Standards, Research
Triangle Park, North Carolina 27711,
telephone number (919) 541-5402.

SUPPLEMENTARY INFORMATION:
l. Background

Section 112 of the Clean Air Act (Act)
requires that the Agency list and
promulgate NESHAP in order to control,
reduce, or otherwise limit the HAP
emissions from categories of major and
area sources. Pursuant to the specific
listing requirements in section 112(c),
the Agency published on July 16, 1992
(57 FR 31576), an initial list of 174
categories of major and area sources that
would be subject to MACT emission
standards. Following this listing,
pursuant to requirements in section
112(e), on December 3, 1993 (58 FR

63941) the Agency published a schedule
for the promulgation of MACT emission
standards for each of the 174 listed
source categories.

A number of the source categories for
which emission standards must be
promulgated by November 15, 2000 (i.e.,
ten-year standards) can be broadly
classified as miscellaneous organic
chemical processes. The EPA began
collecting information in April 1995 to
support development of ten-year
standards for listed organic chemical
process source categories. Information
was collected for more than 300
facilities falling within Standard
Industrial Classification (SIC) code 28
(i.e., chemical production processes).
These facilities are located in States
which have implemented
comprehensive air emissions inventory
programs and contain high
concentrations of chemical producers
within their boundaries. The
information collected includes process
descriptions, sources and quantities of
HAP emissions, and emission control
levels. The principal sources of these
data were air pollutant inventories,
construction and operating permits, and
electronic databases.

Information collected reveals that
many organic chemical processes
described by SIC 28, including
processes covered by 21 ten-year source
categories, involve similar process
equipment, similar emission points and
control equipment, and are in many
cases co-located with other listed
sources. The EPA has also identified a
number of organic chemical processes
which are not included in the source
category list (57 FR 31576). These
processes, their emission points, and
applicable controls are similar to the 21
listed source categories. These organic
chemical processes are also co-located
with each other and the listed source
categories.

11. Description of Agency’s Intent

A. Develop a Single Set of Emission
Standards for the Group of
Miscellaneous Organic Chemical
Processes

The knowledge gained from
preliminary data collection efforts,
combined with the section 112 (c) and
(e) requirements to list categories of
major HAP sources and to promulgate
emission standards for all listed
categories by November 15, 2000, has
prompted the Agency to propose
developing a set of emission standards
which applies to a broad group of
organic chemical processes. The EPA
envisions that the set of emission
standards would establish MACT for 21

of the listed source categories scheduled
for promulgation by November 15, 2000.
Other major sources not included
within a listed source category, or
excluded from the applicability of
regulations promulgated for other
source categories, will also be covered
by the set of standards.

Twelve of the 21 listed source
categories which will be covered by the
miscellaneous organic chemical
processes MACT standards are listed
under the Miscellaneous Processes
Industry Group (57 FR 31576). These
include: Benzyltrimethylammonium
chloride production, carbonyl sulfide
production, chelating agents
production, chlorinated paraffins
production, ethylidene norbornene
production, explosives production,
hydrazine production, photographic
chemicals production, phthalate
plasticizers production, rubber
chemicals production, symmetrical
tetrachloropyridine production, and
OBPA/1,3-diisocyanate production.

Eight of the 21 listed source categories
which will be covered by the MACT
standards for miscellaneous organic
chemical processes are listed under the
Polymers and Resins Industry Group.
These include: Alkyd resins production,
polyester resins production, polyvinyl
alcohol production, polyvinyl acetate
emulsions production, polyvinyl butyral
production, polymerized vinylidene
chloride production, polymethyl
methacrylate production, and maleic
anhydride copolymers production.

One of the 21 listed source categories
which will be covered by the MACT
standards for miscellaneous organic
chemical processes is listed under the
Surface Coating Processes Industry
Group. This category is manufacture of
paints, coatings and adhesives.

The EPA envisions that the set of
emission standards will establish
control requirements for organic
chemical processes which: (1) Are
described by SIC codes 282, 284, 285,
286, 287, 289, and 386; (2) emit HAP;
(3) are located within a stationary
source or a contiguous group of
stationary sources that emit or has the
potential to emit at least 10 tons of one,
or an aggregate 25 tons or more HAP per
year; and (4) are not covered by any
other MACT standard.

Organic chemical processes not
covered by any other MACT standard
include: (1) The 21 listed source
categories identified above; (2) organic
chemical processes excluded from
applicable requirements of any other
MACT standard, which include: (a)
Process vents for batch reactors used in
producing the organic chemicals listed
in table 1 of the emission standards
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popularly known as the hazardous
organic NESHAP (HON), 40 CFR Part 63
Subpart F, covering the synthetic
organic chemical manufacturing
industry (SOCMI), (b) HAP emissions
from a SOCMI process using HAP only
as a solvent, (c) production of pesticide
intermediates not covered by the
agricultural chemicals production
NESHAP, and (d) production of by-
products, co-products and intermediates
not considered primary products under
the NESHAP for Group | and Group IV
polymers and resins; and (3) those
product processes identified by EPA
based on information gathered which
include: alcohols, plasticizers, oil
additives, synthetic fatty acids,
trioxane/trioxane polymer,
hexamethylene diisocyanate, urea,
nitroparaffin derivatives, polyethylene,
Exxate™, dicapryl phthalate,
glyphosate, ethoxolates, alkyl
naphthalene, polypropylene, neopentyl
glycol, hexanediol, primene,
hexamethylene diisocyanate, adipic
acid, sorbic acid, alkyl phenol, primene,
and lactic acid; and (4) other product
processes not identified above that can
be broadly characterized as organic
chemical processes not covered by any
other MACT standard.

The EPA recognizes that the list of
source categories will need to be
amended to reflect the inclusion of
sources identified above. The list of
categories of major sources of HAP will
be amended by adding a new
miscellaneous organic chemical source
category. This category will subsume
the 21 listed source categories and will
include all other organic chemical
processes not covered by another MACT
standard. This action will be taken at a
later date.

The set of emission standards for
miscellaneous organic chemical
processes would be promulgated by
November 15, 2000. Section 112(c)(5) of
the Act provides that for categories of
major HAP sources added to the initial
list, standards must be established by
November 15, 2000, or within 2 years
after the date when such category is
listed, whichever is later. Therefore, the
NESHAP promulgation date for the
newly identified organic chemical
processes will be the same as that for
the 21 existing ten-year source
categories.

B. Rationale for Developing a Single Set
of Emission Standards for the Group of
Miscellaneous Organic Chemical
Processes

Preliminary data indicate that the
process equipment, emission
characteristics, and applicable control
technologies are similar for the broad

group of sources that EPA intends to
regulate under a single set of standards.
These data also indicate that, for
purposes of characterizing and
controlling process emissions,
distinctions based on whether the
production of these organic chemicals is
a formulation operation or a chemical
reaction, and whether the process vessel
is a batch or continuous reactor, are
more significant than differences among
the final chemical products themselves.
For these reasons, EPA believes that it
is technically feasible to regulate
emissions from a variety of organic
chemical processes by a single set of
emission standards. The Agency
envisions a set of standards establishing
separate control requirements for
chemical production processes and
formulation/blending operations. The
set of standards could also establish
varying control requirements based on
distinctions among classes, types, and
sizes of sources. Similar to the HON,
separate requirements will be proposed
for process vents, transfer operations,
storage tanks, equipment leaks, and
wastewater HAP emission points.
Separate control requirements may also
be established for emission points
associated with continuous reactors,
batch reactors, and formulation/
blending.

Several other reasons support the
development of a single set of emission
standards for a group of organic
chemical processes. Data gathered
indicate that many of the organic
chemical processes that EPA is
proposing to regulate by this set of
standards are co-located within
individual facilities. Facilities with co-
located organic chemical processes
could more easily comply with a single
set of emission standards than with
individual standards for each of the co-
located processes. For instance, a
facility with co-located sources would
have to implement only one leak
detection and repair program, and
would have to maintain only one set of
records and submit one set of reports to
document compliance if there is a single
set of standards.

Another justification for developing a
single set of emission standards to
regulate production of a variety of
organic chemicals is that it would be
less costly for EPA to develop a single
standard than to develop separate
standards for several individually listed
source categories which have similar
emission characteristics and applicable
control technologies. Moreover, a single
set of emission standards could cover
production of future (i.e., not yet
produced) organic chemicals. It is likely
that such chemicals will be produced

via batch reactions or continuous
reactions or formulation/blending
operations and, therefore, could be
regulated by the miscellaneous organic
chemical process NESHAP (MON)
envisioned by EPA. Development of the
MON would avoid the costs associated
with having to develop emission
standards for categories of organic
chemicals that would otherwise be
listed as major sources of HAP after
November 15, 1998.

In order to develop a single set of
standards for a group of miscellaneous
organic chemical processes, EPA will
take advantage of its experience from
previous actions that addressed groups
of chemical processes in a single
rulemaking. The EPA plans to use the
products of past rulemakings and
guidance documents, such as the HON,
polymers and resins rules, and the
Alternative Control Techniques
Document-Batch Processes, as building
blocks for developing the proposed set
of standards. A single set of standards
for miscellaneous organic chemical
processes will ensure that process
equipment with comparable HAP
emissions and control technologies are
subject to consistent emission control
requirements.

I11. Administrative Requirements

A. Docket

The docket for revisions to the list of
source categories is A—90-49. This
docket is an organized and complete file
of all the information submitted to or
otherwise considered by the Agency in
the development of the revised list of
categories of sources and the revised
schedule for standards. A docket
containing the information supporting
development of the single set of
emission standards discussed in this
notice has not yet been established.
Existing and future dockets associated
with the actions discussed in this notice
are, or will be available for public
inspection at EPA’s Air and Radiation
Docket and Information Center, which is
listed in the ADDRESSES section of this
notice.

B. Regulatory Requirements

Today’s notice is only a notice of the
information available to the Agency for
purposes of standard development.
Today’s notice is also a solicitation of
information and participation from
interested parties. The notice imposes
no regulatory requirements or costs.
Therefore, EPA has prepared neither an
assessment of the potential costs and
benefits pursuant to Executive Order
12866, an economic impact analysis
pursuant to Section 317, a regulatory
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flexibility analysis pursuant to the
Regulatory Flexibility Act (Pub. L. 96—
354, September 19, 1980), nor a
budgetary impact statement pursuant to
the Unfunded Mandates Act of 1995.
Also, this notice does not contain any
information collection requirements
and, therefore, is not subject to the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Dated: October 31, 1996.
Richard Wilson,

Acting Assistant Administrator for Air and
Radiation.

[FR Doc. 96-28657 Filed 11-06-96; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Parts 2800, 2920, 4100, 4300,
4700, 5460, 5510, 8200, 8340, 8350,
8360, 8370, 8560, 9210, and 9260

[WO-130-1820-00 24 1A]
RIN 1004-AC30

Law Enforcement—Criminal

AGENCY: Bureau of Land Management,
Interior.

ACTION: Proposed rule.

SUMMARY: The Bureau of Land
Management (““BLM’’) proposes to
revise and consolidate many of the
regulations which instruct the public
regarding requirements for the
management, use and protection of
public lands, the knowing and willful
violation of which subjects you to
criminal penalties. The existing
regulations which may, if knowingly
and willfully violated, result in criminal
penalties, are often difficult to
understand and are scattered throughout
the Code of Federal Regulations
(““CFR™). Certain sections are no longer
applicable but continue to take up space
in the CFR. BLM proposes to remove
obsolete regulations, consolidate many
of the regulations that continue to apply
in one new part, and rewrite the
remaining regulations in plain English
so that the regulated public can
understand what actions are prohibited
on BLM land.

DATES: Submit comments by January 6,
1997. BLM will consider comments
postmarked on or before this date in
preparing the final rule.

ADDRESSES: You may hand-deliver
comments to the Bureau of Land
Management, Administrative Record,
Room 401, 1620 L Street, NW.,
Washington, DC; or mail comments to

the Bureau of Land Management,
Administrative Record, Room 401LS,
1849 C Street, NW., Washington, DC
20240. You may transmit comments
electronically via the Internet to
WOComment@wo.blm.gov. Please
include ““Attn: AC30” and your name
and address in your message. If you do
not receive a confirmation from the
system that we have received your
Internet message, contact us directly.
FOR FURTHER INFORMATION CONTACT:
Dennis McLane (208) 387-5126.

SUPPLEMENTARY INFORMATION:

I. Public Comment Procedures
1. Background

I11. Discussion of Proposed Rule
IV. Procedural Matters

l. Public Comment Procedures

Written comments on the proposed
rule should:

(a) Be specific;

(b) Be confined to issues pertinent to
the proposed rule;

(c) Explain the reason for any
recommended change;

(d) Reference the specific section or
paragraph of the proposal which the
commenter is addressing, where
possible.

BLM may not necessarily consider or
include in the Administrative Record
for the final rule comments which BLM
receives after the close of the comment
period (see DATES) or comments
delivered to an address other than those
listed above (see ADDRESSES).

1l. Background

Section 303 of the Federal Land
Policy and Management Act of 1976
(“FLPMA” or ““the Act”) authorizes
criminal enforcement of regulations
adopted by the Secretary of the Interior
through BLM under FLPMA relating to
the management, use, and protection of
the public lands and the property
located thereon. 43 U.S.C. 1733. FLPMA
provides for criminal penalties in the
amount of $1,000 or imprisonment of no
more than 12 months, or both, for
violations of the Act. Id. Federal laws
concerning public lands and resources
often prescribe criminal penalties in
excess of those provided for in FLPMA.
For example, the alternative fines
provisions of Title 18 U.S.C. Section
3571 allows assessment of a fine of not
more than $100,000 for misdemeanors
punishable by imprisonment for more
than 6 months. Since FLPMA allows
imprisonment of up to 12 months for a
violation, the larger penalties under 18
U.S.C. 3571 apply to BLM programs.
The proposed rule cites Federal law
where fines larger than those allowed by
FLPMA apply. Proposed part 9260 also

describes the law enforcement authority
of BLM, how BLM applies criminal
penalties and procedures to certain BLM
activities, and identifies many specific
prohibited acts and many other
regulations, the knowing and willful
violation of which may subject you to
criminal penalties.

The proposed rule would help the
public and Federal, State, and local
agencies to understand the scope of
BLM law enforcement authority, and the
Federal laws and regulations that apply
to public lands and BLM activities.

BLM has attempted to consolidate
criminal regulations before. Part 9260
was originally published May 20, 1980,
as a final rule. The intent of that
rulemaking was to establish a single
regulatory section where all
enforcement provisions of the various
land use regulations could be found.
The regulations in part 9260 were
duplicates of the regulations contained
in other parts of Title 43 dealing largely
with non-mineral use or development of
the public lands. BLM intended to
amend part 9260 each time a law
enforcement regulation was added or
amended to other parts of Title 43.
Since BLM did not amend 9260 each
time a law enforcement regulation was
added or amended in other parts of Title
43, part 9260 now conflicts with other
sections of 43 CFR containing law
enforcement regulations.

Several executive branch directives
call for efficiency in the regulatory
process. BLM is meeting the
requirements of those directives by:

(a) Streamlining its regulations and
eliminating obsolete and outdated
regulations;

(b) Reviewing existing regulations to
discover opportunities to combine
related resources and concepts; and

(c) Reducing regulatory volume and
rewriting the regulatory text in clearer
and more action-oriented language.

In many subparts of 43 CFR, BLM'’s
regulations currently include lists of
prohibited acts which are similar in
nature. Other subparts in 43 CFR,
especially those related to mineral
development in Groups 3000 through
3800 of 43 CFR, do not rely on lists of
prohibited acts to enforce the law.
Instead, they are made up of regulatory
requirements, the knowing and willful
violation of which may subject you to
criminal penalties. The minerals
regulations may also list acts of
noncompliance which, if you engage in
them, may subject you to criminal
penalties. Consequently, a lessee,
operator, miner or other user of the
public lands who knowingly and
willfully violates such regulatory
requirements, including those found in



57606

Federal Register / Vol. 61, No. 217 / Thursday, November 7, 1996 / Proposed Rules

43 CFR Groups 3000-3800, may be
subject to criminal penalties under
FLPMA. Because of the broad nature of
BLM'’s enforcement authority under
FLPMA, BLM is the only Federal land
management agency that does not
consolidate all criminal regulations in
one part. While this proposed rule
would consolidate BLM'’s prohibited
acts provisions in one part to reduce the
number of criminal regulations, it is not
possible to completely consolidate all of
BLM'’s regulations which impose
requirements on the public, the
knowing and willful violation of which
would subject a person to criminal
penalties. By revising the regulations,
BLM would make them more
understandable and easier to locate, and
bring BLM in line with other Federal
land management agencies as much as
is possible at this time.

I11. Discussion of Proposed Rule

This rule proposes to remove criminal
law enforcement provisions from parts
2800, 2920, 4100, 4300, 4700, 5460,
5510, 8200, 8340, 8350, 8360, 8370,
8560, and 9210, and consolidate them in
a new part 9260. Because of BLM’s
overall regulatory reform program,
several of these parts may be proposed
for amendment. In this rule, BLM will
refer to the existing section numbers it
proposes to remove, even though there
may be proposed rules that will change
the section numbering of those parts.
When this rule is prepared for
publication as a final rule, BLM will
correct any inconsistencies.

BLM has prepared the following chart
to show where in the proposed rule the
criminal law enforcement provisions
from the old CFR will be located. In
some instances, the chart serves merely
to cross reference existing rules with the
proposed rules, rather than to indicate
the deletion of the existing rules.

“Plain Eng-
Existing rules lish” pro-
posed rule
§9260.0-1 ..ooovevrerieriee §9260.1
§9260.0-3 ...oooveririeie §9260.2
§§8340.0-5, 8372.0-5,
8360.0-5 ...ocoviiiiieiee §9260.6
§8§2801.3(g), 2920.1-2(e),
3715.8, 4170.2, 4340.1(b),
4770.5, 5462.3, 5511.5,
8224.2, 8340.0-7, 8351.2—
1(f), 8360.0-7, 8372.0-7(b),
8560.5, 9212.4, 9262.1 ......... §9260.8
§§2880.0-7, 3715.0-1(b),
8340.0-8 ...ocoviriiiiiiieeis §9260.7
§9261.1
§9261.2
§9261.3
§9261.4

“Plain Eng-
Existing rules lish” pro-
posed rule

88 3715.6(f), 3715.8-1,

4140.1(b)(4), 4140.1(b)(7),

4140.1(b)(8), 5462.2(b)(9),

5511.4(b)(1), 8365.1—

4,8365.1-5 ...ooooiiiiiii §9262.1
§8365.1-4(b) .... §9262.2
§8365.1-4(b) ... §9262.3
§8365.1-1 ........ §9262.4
§8365.1-2 ..... §9262.5
None .............. §9262.6
88365.1-4 ..... §9262.7
892121 i §9262.8
888341.1, 8365.1-3, 8365.2-4 §9263.1
88343.3 i §9263.2
88§2920.1-2, 3715.6(e),

4140.1(b)(1), 5462.1(a)(5),

5511.4(b)(3), 8372.0—7 §9264.20
882801.3 ...ocovieeieeeeiee e §9264.30
8§2920.1-2, 3715.6, 8365.1-2 §9264.50
8§8372.0—7 oooeeeeeeeeee e, §9264.60
8§3715.6 §9264.70
§4140.1(b) §9264.80
885462.2, 5511.4, 9265.6 ........ §9264.90
§8365.1-5(b) .... §9265.1
88365.1-5(c) .... §9264.1
8§4770.1 ............ §9265.20
None .............. §9265.30
None ....cccevvvveeviinenne §9265.31
89268.3(€)(2)(iii)(A) .eevvveeirrannen. §9265.41
8§9264.1(h) ..evvvviiieieeee e §9265.42
None .........ccceeee. §9265.43
§8365.1-5(a)(1) §9265.50
884140.1(b)(3), 8365.1-5(a)(2) §9265.60
NONE i §9265.70
88365.2-1 ..cooveieiiieeeiee e, §9266.21
8§8365.2-3 ..ccoviieiee e §9266.22
§8365.2-1(c) .... §9266.23
§8365.2-2 ........ §9266.24
88365.2-5(a) .... §9266.25
§8560.1-2 ........ §9267.1
§8351.1-1 ..... §9267.20
None .............. §9267.40
None .............. §9268.10
§8223.1 ......... §9268.20
§8224.1 ......... §9268.30
None §9268.50
None §9268.60
§88351.2-1,8364.1, 8560.1-1,

9212.2 i §9269.2
8§88351.2-1(a), 8364.1(a),

8560.1-1(a), 9212.2(a) ......... §9269.3
888364.1 (b), 9212.2(b) ........... §9269.3
888364.1(b)(6), 9212.2(b)(4) .... §9269.4
888364.1(C) «eovveveeriieeiieriieein §9269.5
None §89269.6
None ... §9269.7
None §9269.8
888364.1(d), 9212.1(h) ............ §9269.9
§§8351.2-1(a), 8365.1-6 ......... §9269.21
8§88351.2-1(d), 8365.1-6(a) .... §9269.22
888365.1—6(C) .eoovverrveerieiiiaannnn. §9269.23
NONE .o, §9269.24
§§8351.2-1(f), 8365.1—6 ......... §9269.25

Wherever existing rules listed specific
prohibited acts, those prohibited acts
have been relocated or referenced in the
proposed rule, as shown in the table
above, and converted to plain English.
No substantive changes were made to
these provisions. This rule specifies that

BLM law enforcement will take action
to enforce BLM regulations on activities
occurring on BLM lands and activities
on or having a clear potential to affect
water bodies on or adjacent to BLM
lands. The statement that BLM will
regulate activities on (or having a clear
potential to affect) water bodies on or
adjacent to BLM lands is not an attempt
to establish ownership over those
waters, but an attempt to clarify BLM’s
jurisdiction for protection of resources.

Please note that the minerals rules in
Groups 3000 through 3800 of 43 CFR,
with a few exceptions, are not addressed
by this rule. Although most of the
minerals rules do not list prohibited
acts, the rules are replete with
regulatory requirements which are
enforceable by law. Consequently, when
referring to this proposed rule, do not
assume that an activity is not criminally
punishable if it is not listed among the
prohibited acts in this rule. You are still
obligated to comply with all
requirements of BLM’s regulations
which govern management, use and
protection of the public lands.

A number of definitions have been
added to section 9260.6 of the proposed
rule, and a prohibition against hindering
lawful hunting was added to enforce the
Recreational Hunting Safety and
Preservation Act of 1994 (16 U.S.C.
5202). This statute provides that if you
hinder lawful hunting, you may be
subject to civil penalties of not more
than $10,000, if the violation involves
the use of force or violence or the
threatened use of force or violence,
against the person or property of
another person; and not more than
$5,000 for any other violation.

As mentioned above, the proposed
rule cites Federal law where fines larger
than those allowed by FLPMA apply.
BLM would like to point out the
inclusion of penalty provisions in the
proposed rule at section 9260.8 (i)—(j),
which relates to violations of the
Mineral Leasing Act, 30 U.S.C. 181 et
seq., or its implementing regulations.

Certain violations of the Mineral
Leasing Act are punishable by fines of
no more than $500,000, or
imprisonment for no more than 5 years,
or both, pursuant to 30 U.S.C. 195.

The following sections were removed,
for the reasons provided:

Part 2800

1. Section 2800.0-5 is amended by
removing paragraph (v), because the
definition of “willful trespass’ conflicts
with the other trespass provisions
located in proposed part 9260.
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Part 2920

2. Section 2920.0-5 is amended by
removing paragraph (m), for the same
reason in 1. above.

3. Section 2920.1-2 is amended by
removing paragraph (e), for the same
reason in 1. above.

BLM is interested in comments on the
section on Wild Horses and Burros in
the proposed rule. BLM has included
the prohibitions regarding this program
in section 9265.20 of its proposed rule
without making substantive changes.
BLM is looking for a better way to
define when it is permissible for a
person to destroy a wild horse or burro
without BLM’s authorization.

BLM would also welcome public
comments on a modification it is
proposing in sections 9266.21 and
9266.23 of the rule. BLM’s regulations
provide that animals other than seeing-
eye dogs or hearing-ear dogs are not
permitted in swimming areas, and
animals brought to recreation sites or
areas must be leashed or physically
restricted at all times. BLM proposes to
exempt service dogs from these
provisions. To accomplish this, BLM
has added a new definition of “‘service
animal’ to section 9260.6 of the
proposed rule:

Service Animal means the same as
provided in the definition section of the
regulations implementing the
Americans With Disabilities Act, 28
CFR 36. The current definition section
of these regulations, 28 CFR 36.104,
defines a service animal as: Any guide
dog, signal dog, or other animal
individually trained to do work or
perform tasks for the benefit of an
individual with a disability, including,
but not limited to, guiding individuals
with impaired vision, alerting
individuals with impaired hearing to
intruders or sounds, providing minimal
protection or rescue work, pulling a
wheelchair, or fetching dropped items.

BLM would like comments regarding
any types of service dogs or animals that
may have been omitted in this
definition.

IV. Procedural Matters

National Environmental Policy Act

BLM has prepared an environmental
assessment (EA), and has found that the
proposed rule would not constitute a
major federal action significantly
affecting the quality of the human
environment under section 102(2)(C) of
the National Environmental Policy Act
of 1969, 42 U.S.C. 4332(2)(C). BLM has
placed the EA and the Finding of No
Significant Impact (FONSI) on file in the
BLM Administrative Record at the
address specified previously. BLM

invites the public to review these
documents by contacting us at the
addresses listed above (see ADDRESSES),
and suggests that anyone wishing to
submit comments in response to the EA
and FONSI do so in accordance with the
Written Comments section above, or
contact us directly.

Paperwork Reduction Act

This rule does not contain collections
of information that require approval by
the Office of Management and Budget
under 44 U.S.C. 3501 et seq.

Regulatory Flexibility Act

BLM has determined that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The proposed
removals and revisions will reduce the
overall content of the existing 43 CFR
regulations, but will not impose any
new requirements or burdens upon
small entities.

Unfunded Mandates Reform Act

BLM has determined that this
proposed rule will not result in any
unfunded mandate to State, local or
tribal governments in the aggregate, or
to the private sector, of $100 million or
more in any one year.

Executive Order 12612

The proposed rule would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, BLM
has determined that this proposed rule
does not have sufficient federalism
implications to warrant preparation of a
Federalism Assessment.

Executive Order 12630

The proposed rule does not represent
a government action that interferes with
constitutionally protected property
rights or would result in a taking of
private property.

Executive Order 12866

BLM has determined that the
proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866. The rule is
therefore not subject to review by the
Office of Management and Budget under
section 6(a)(3) of that order.

Executive Order 12988

The Department of the Interior has
determined that this rule meets the
applicable standards provided in

sections 3(a) and 3(b)(2) of Executive
Order 12988.

Author

The principle author of this proposed
rule is Dennis McLane of the National
Law Enforcement, Security, and
Investigations Team, BLM, assisted by
the Regulatory Management Group.

List of Subjects
43 CFR Part 2800

Communications, Electric power,
Highways and roads, Land Management
Bureau, Pipelines, Public lands-rights-
of-way, Reporting and recordkeeping
requirements.

43 CFR Part 2920

Land Management Bureau, Public
lands, Reporting and recordkeeping
requirements.

43 CFR Part 4100

Administrative practice and
procedure, Grazing lands, Land
Management Bureau, Livestock,
Penalties, Range management, Reporting
and recordkeeping requirements.

43 CFR Part 4300

Administrative practice and
procedure, Alaska, Grazing lands, Land
Management Bureau, Range
Management, Reindeer, Reporting and
recordkeeping requirements.

43 CFR Part 4700

Horses, Intergovernmental relations,
Land Management Bureau, Penalties,
Public lands, Range management,

Reporting and recordkeeping
requirements, Wildlife.

43 CFR Part 5460
Forests and forest products,

Government contracts, Land
Management Bureau, Public lands.

43 CFR Part 5510

Forests and forest products, Land
Management Bureau, Public lands.
43 CFR Part 8200

Land Management Bureau, Public
lands, Research.
43 CFR Part 8340

Land Management Bureau, Public

lands, Recreation and recreation areas,
Traffic regulations.

43 CFR Part 8350
Land Management Bureau, National

trails system, National wild and scenic
rivers system, Penalties, Public lands.
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43 CFR Part 8360

Land Management Bureau, Penalties,
Public lands, Recreation and recreation
areas.

43 CFR Part 8370

Land Management Bureau, Penalties,
Public lands, Recreation and recreation
areas, Reporting and recordkeeping
requirements, Surety bonds.

43 CFR Part 8560

Land Management Bureau, Penalties,
Public lands, Reporting and
recordkeeping requirements, Wilderness
areas.

43 CFR Part 9210

Fire prevention, Land Management
Bureau, Penalties, Public lands.

43 CFR Part 9260

Continental shelf, Forests and forest
products, Land Management Bureau,
Law enforcement, Penalties, Public
lands, Range management, Recreation
and recreation areas, Wildlife.

For the reasons stated above, and
under the authority of sections 303 and
310 of the Federal Land Policy and
Management Act of 1976 (43 U.S.C.
881733 and 1740), chapter Il, subtitle B,
title 43 of the Code of Federal
Regulations, is proposed to be amended
as set forth below:

Date: October 29, 1996.

Sylvia V. Baca,
Deputy Assistant Secretary of the Interior.

PART 2800—RIGHTS-OF-WAY,
PRINCIPLES AND PROCEDURES

1. The authority citation for part 2800
continues to read as follows:

Authority: 43 U.S.C. 1733, 1740, 1761
1771.

§2800.0-5 [Amended]

2. Section 2800.0-5 is amended by
removing paragraph (v).

3. Section 2800.0-5 is amended by
removing the letter designations for the
definitions, and alphabetizing the terms
therein.

§2801.3 [Amended]

4. Section 2801.3 is amended by
removing paragraph (g).

PART 2920—LEASES, PERMITS AND
EASEMENTS

5. The authority citation for part 2920
continues to read as follows:
Authority: 43 U.S.C. 1732, 1733 and 1740.

§2920.0-5 [Amended]

6. Section 2920.0-5 is amended by
removing paragraph (m).

§2920.1-2 [Amended]

7. Section 2920.1-2 is amended by
removing paragraph (e).

8. Section 2920.1-2 is amended by
redesignating paragraph (f) as paragraph
(e).

PART 4100—GRAZING
ADMINISTRATION—EXCLUSIVE OF
ALASKA

9. The authority citation for part 4100
continues to read as follows:

Authority: 43 U.S.C. 315, 315a-315r,
1181d, 1740.

10.-11. Section 4140.1(b) is revised to
read as follows:

§4140.1 Acts prohibited on public lands.

* * * * *

(b) Persons performing the prohibited
acts related to rangelands under
§9264.80 may be subject to civil
penalties under §4170.1 and criminal
penalties under §9260.8.

* * * * *

§84170.2, 4170.2-1, 4170.2-2 [Removed]

12.—13. Sections 4170.2, 4170.2-1,
and 4170.2-2 are removed.

PART 4300—GRAZING
ADMINISTRATION; ALASKA;
REINDEER

14. The authority citation for part
4300 continues to read as follows:

Authority: Taylor Grazing Act of 1934, as
amended (43 U.S.C. 315, 315(a)-315(r)),
section 4 of the Act of August 28, 1937 (43
U.S.C. 1181(d)), and the Federal Land Policy
and Management Act of 1976 (43 U.S.C. 1701
et seq.).

15. Section 4340.1 is amended by

removing paragraph (b) and the
paragraph designation “(a)”.

PART 4700—PROTECTION,
MANAGEMENT, AND CONTROL OF
WILD FREE-ROAMING HORSES AND
BURROS

16. The authority citation for part
4700 continues to read as follows:

Authority: 16 U.S.C. 1331-1340; 18 U.S.C.
47;43 U.S.C. 315 and 1740.

17.-20. The heading of subpart 4770
is amended by removing ‘““‘Prohibited
Acts,”.

§8§4770.1, 4770.4, 4770.5 [Removed]

21. Sections 4770.1, 4770.4, and
4770.5 are removed.

884770.2 and 4770.3
884770.1 and 4770.2]
22. Subpart 4770 is amended by
redesignating §84770.2 and 4770.3 as
884770.1 and 4770.2, respectively.

[Redesignated as

PART 5460—SALES ADMINISTRATION

23. The authority citation for part
5460 continues to read as follows:

Authority: 30 U.S.C. 601 et seq., 43 U.S.C.
1181e.

8§§5462.2 and 5462.3 [Removed]

24.-26. Subpart 5462 is amended by
removing §§5462.2 and 5462.3.

PART 5510—FREE USE OF TIMBER

27. The authority citation for part
5510 continues to read as follows:

Authority: 61 Stat. 681, as amended; 69
Stat. 367; 48 Stat. 1269, sec. 11, 30 Stat. 414,
as amended, R.S. 2478, sec. 32, 41 Stat. 450;
30 U.S.C. 601 et seq., 43 U.S.C. 315, 48 U.S.C.
423,43 U.S.C. 1201, 30 U.S.C. 189.

28.-29. Subpart 5511 is amended by
removing §85511.4 and 5511.5.

GROUP 8200—NATURAL HISTORY
RESOURCE MANAGEMENT—
[REMOVED]

30. Group 8200 is removed and
reserved.

PART 8340—OFF-ROAD VEHICLES

31. The authority citation for part
8340 continues to read as follows:

Authority: 43 U.S.C. 1201, 43 U.S.C. 315a,
16 U.S.C. 1531 et seq., 16 U.S.C. 1281c, 16
U.S.C. 670 et seq., 16 U.S.C. 4601-6a, 16
U.S.C. 1241 et seq., and 43 U.S.C. 1701 et
seq.

§8340.0-7 [Removed]
32.-36. Section 8340.0-7 is removed.

Subpart 8341—[Amended]

37. The heading of subpart 8341 is
amended by removing the term
“Conditions of Use”” and adding in its
place “Special Rules.”

§8341.1 [Removed]
38. Section 8341.1 is removed.

§8341.2 [Redesignated as §8341.1]

39. Section 8341.2 is redesignated as
§8341.1.

Subpart 8343—[Removed]
40. Subpart 8343 is removed.

Subpart 8344—[Redesignated as
Subpart 8343]

§8344.1 [Redesignated as §8343.1]

41. Subpart 8344 and §8344.1 are
redesignated as subpart 8343 and
§8343.1, respectively.

PART 8350—MANAGEMENT AREAS—
[REMOVED]

42. Part 8350 is removed.
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PART 8360—VISITOR SERVICES—
[REMOVED]

43. Part 8360 is removed.

PART 8370—USE AUTHORIZATIONS

44. The authority citation for part
8370 continues to read as follows:

Authority: 16 U.S.C. 4601-6a, 16 U.S.C.
670(g-n), 16 U.S.C. 1271- 1287, 6 U.S.C.
1241-1249, 43 U.S.C. 1181(a), 43 U.S.C.
1201, 43 U.S.C. 1701 et seq.

45.-47. Section 8372.0-7 is revised to
read as follows:

§8372.0-7 Civil penalties.

Authorized as well as unauthorized
users may be subject to civil action for
unauthorized use of the public lands
and their resources, or violations of the
permit terms or stipulations, or
unauthorized activities on or having a
clear potential to affect water bodies on
or adjacent to BLM lands.

PART 8560—WILDERNESS AREAS

48. The authority citation for part
8560 continues to read as follows:

Authority: 43 U.S.C. 1701 et seq., 16 U.S.C.
1131 et seq.

§8560.1-2 [Removed]

49.-52. Section 8560.1-2 is removed.
53.-54. Section 8560.5 is revised to
read as follows:

§8560.5 Civil penalties.

At the request of the Secretary of the
Interior, the Attorney General may
institute a civil action in any United
States district court for an injunction or
other appropriate order to prevent any
person from utilizing public lands in
violation of the regulations of this part.

PART 9210—FIRE MANAGEMENT—
[REMOVED]

55. Part 9210 is removed.

PART 9260—LAW ENFORCEMENT—
CRIMINAL

56. Part 9260 is revised to read as
follows:

Subpart 9260—Law Enforcement, General

Sec.

9260.1 What is the purpose of these
regulations?

9260.2 What is the Authority for these
regulations?

9260.4 What are BLM law enforcement
officers authorized to do?

9260.5 Do BLM law enforcement officers
have special authority to conduct
investigations concerning Federal oil and
gas?

9260.6 Definitions.

9260.7 What is the scope of these
regulations?

9260.8 What are the criminal penalties for
violating these regulations?

Subpart 9261—Insignia, Badges and
Identification Cards

9261.1 What does BLM’s official insignia
look like?

9261.2 What do the official badges of BLM
law enforcement authorities look like?

9261.3 What do the official identification
cards of BLM law enforcement
authorities look like?

9261.4 May | use, manufacture or possess
BLM insignia, badges, or identification
cards?

Subpart 9262—Rules of Conduct on BLM
Lands and Facilities

9262.1 What BLM rules must | follow when
I’m on BLM lands or in BLM buildings
or facilities?

9262.2 What are BLM'’s rules on using or
consuming alcohol or controlled
substances on BLM lands?

9262.3 Are there any circumstances under
which | may possess a controlled
substance on BLM lands?

9262.4 What BLM rules concerning public
health and sanitation and hazardous
materials must | follow while I’'m on
BLM lands?

9262.5 What BLM rules must | follow while
| camp on or occupy BLM lands?

9262.6 May | use a bicycle or mechanical
equipment on BLM lands?

9262.7 What BLM rules concerning public
disturbances and dangerous activities
must | follow while I'm on BLM lands?

9262.8 What BLM rules must | follow if |
want to use fire on BLM lands?

Subpart 9263—Motor Vehicle Use on BLM
Lands

9263.1 What rules must | follow while |
operate a motor vehicle or use a trailer
on BLM lands?

9263.2 What standards must my vehicle
comply with while on BLM lands?

Subpart 9264—Resource Use and
Development of BLM Lands for Commercial
or Other Uses That Must Be Authorized by
BLM

9264.1 For what types of activities does
BLM require authorization for use and
development of BLM lands and
resources?

General Rules When Your Use Is Authorized
by BLM

9264.20 What rules must | follow when
BLM has authorized my use on BLM
lands?

9264.30 Must | get BLM authorization to
install oil and gas pipelines or facilities
on BLM lands?

9264.50 May | occupy a residence on BLM
lands?

Recreation Uses and Events

9264.60 What rules must | follow to
participate in or sponsor special
recreation uses or events on BLM lands?

Use and Occupancy for Development of
Locatable Mineral Deposits

9264.70 What BLM rules must | follow if |
want to explore for, mine or process
locatable minerals on BLM lands?

Rangelands

9264.80 What BLM rules must | follow
while I'm on public land rangelands?

Forest Resources

9264.90 What BLM rules concerning forest
and vegetative resources must | follow
while I’'m on BLM lands?

Subpart 9265—Public Use and Collection of
BLM Resources

General Rules for Public Use of BLM
Resources

9265.1 What resources may | collect from
BLM lands for noncommercial purposes?

Wild Horses and Burros

9265.20 What BLM rules must | follow
when | handle BLM wild horses and
burros?

Cave Resources

9265.30 What BLM rules concerning cave
resources must | follow while I’'m on
BLM lands?

9265.31 Can | possess or sell cave
resources?

Fish and Wildlife Resources

9265.41 Must | have a valid public land
management area stamp to hunt, trap, or
fish on BLM lands?

9265.42 Must | obey Federal, State, and
local laws and regulations concerning
conserving and protecting fish, wildlife,
and plant resources while I'm on BLM
lands?

9265.43 Is Alaska subsistence use of fish
and wildlife resources regulated by BLM
and other Federal land management
agencies?

9265.44 Can | hinder lawful hunting on
BLM lands?

Cultural and Natural Resources

9265.50 What BLM rules concerning
cultural resources must | follow while
I’'m on BLM lands?

9265.60 What BLM rules concerning
natural features or resources like plants,
soil and minerals must | follow while I'm
on BLM lands?

Water Resources

9265.70 What BLM rules must | follow
when | use water resources that are on
BLM lands?

Subpart 9266—Recreation Sites and Areas

General Rules of Public Conduct and Use of
BLM Recreation Sites and Areas

9266.21 What BLM rules concerning public
health and safety must | follow while I'm
in a BLM recreation site or area?

9266.22 What BLM rules must | follow
while | occupy or use BLM recreation
sites and areas?
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9266.23 What BLM rules must | follow if |
want to bring an animal into a BLM
recreation site or area?

9266.24 What BLM rules must | follow if |
want to use audio devices or motorized
equipment in a BLM recreation site or
area?

9266.25 May | discharge or use fireworks,
firearms or weapons in a BLM recreation
site or area?

Subpart 9267—Congressionally Designated
Management Areas

General Rules of Public Conduct and Use of
BLM National Wilderness Areas

9267.1 What BLM rules must | follow while
I'm in a National Wilderness Area?

General Rules of Public Conduct and Use of
BLM National Scenic Trails and Areas

9267.20 May | operate a motor vehicle on
a National Scenic Trail or area?

General Rules of Public Conduct and Use of
BLM National Conservation Areas

9267.40 What BLM rules must | follow
while I’'m in the San Pedro Riparian
National Conservation Area?

9267.43 What other BLM rules must |
follow while I’'m in the Snake River
Birds of Prey National conservation
Area?

Subpart 9268—Administratively Established
Management Areas

General Rules of Public Conduct and Use of
BLM Administratively Established
Management Areas

9268.10 What BLM rules must I follow
while I'm in an outstanding natural area?

9268.20 What BLM rules must | follow
while I'm in a research natural area?

9268.30 What BLM rules must I follow
while I'm in a Fossil Forest Research
Natural Area?

9269.50 What BLM rules must I follow
while I'm in a primitive area?

General Rules of Public Conduct and Use of
BLM Resource Conservation Areas

9268.60 What BLM rules must | follow
while I'm in the Empire-Cienega
Resource Conservation Area?

Subpart 9269—Local Closures,
Restrictions, and Rules

Orders to Close or Restrict Use of A
Described Area

9269.1 May BLM issue orders to close or
restrict my use of a described area?

9269.2 Under what circumstances may
BLM issue orders to close or restrict my
use of a described area?

9269.3 What must BLM include in each
order that closes or restricts use of a
described area?

9269.4 Must BLM orders closing or
restricting use of a described area be
posted?

9269.5 Must an order closing or restricting
use of a described area be published in
the Federal Register before it becomes
effective?

9269.6 What is the maximum duration of a
closure or restriction order under this
section?

9269.7 What must BLM do to close or
restrict use of a described area for longer
than 12 months?

9269.8 Must BLM consult with the State
fish and game department for closures
and restrictions related to hunting and
fishing?

9269.9 What are the penalties for violating
a closure or restriction order?

Supplemental and Special Rules

9269.21 What are supplemental and special
rules?

9269.22 Where can | see a copy of a
supplemental or special rule affecting a
particular area?

9269.23 Must a supplemental or special
rule be published in the Federal Register
before it becomes effective?

9269.24 Must BLM consult with the State
fish and game department for
supplemental and special rules relating
to hunting and fishing?

9267.25 What are the penalties for violating
a supplemental or special rule?

Authority: 16 U.S.C. 460 I-6a; 16 U.S.C.

470ii; 16 U.S.C. 432; 16 U.S.C. 670h; 16

U.S.C. 712; 16 U.S.C 1246(i); 16 U.S.C. 1281,

16 U.S.C. 1336; 16 U.S.C. 4303; 30 U.S.C.

1701 et seq.; 43 U.S.C. 315a; 43 U.S.C. 1061—

1066; 43 U.S.C. 1201; 43 U.S.C. 1733(a); 43

U.S.C. 1740; and Executive Order 11644.

Subpart 9260—Law Enforcement,
General

8§9260.1 What is the purpose of these
regulations?

The regulations in this part describe
the law enforcement powers and
authorities of the Bureau of Land
Management (BLM) and identify many
of the activities which are prohibited
under BLM regulations, especially those
related to use of the surface of the
public lands. These regulations also
describe criminal penalties for
committing the listed prohibited acts or
for violating other applicable regulatory
requirements. With a few exceptions,
the regulations in this part do not
describe the requirements related to
mineral development on the public
lands under Groups 3000 through 3800
of this title which are equally
enforceable by law. To the extent any
miner, operator, lessee or user of BLM
lands knowingly or willfully violates
regulatory requirements or prohibitions
in Groups 3000 through 3800 with
respect to the management, use, and
protection of the public lands, that
person is subject to the criminal
penalties under section 303 of FLPMA.

§9260.2 What is the authority for these
regulations?

The primary authority for BLM’s law
enforcement program and for the
regulations in this part is the Federal

Land Policy and Management Act of
1976 (FLPMA) (43 U.S.C. 1733). BLM is
also authorized, under various other
Federal statutes, to enforce certain
provisions of those statutes. FLPMA
authorizes the Secretary of the Interior
to:

(a) Issue regulations pertaining to the
management, use, and protection of the
public lands and property located on
public lands. Violation of a regulation
issued under FLPMA is punishable as a
criminal offense;

(b) Authorize Federal personnel to
enforce Federal laws and regulations
relating to the public lands and their
resources;

(c) Enter into contracts with local
officials with law enforcement authority
to enforce Federal laws and regulations
relating to the public lands or their
resources when he or she determines
that such assistance is necessary; and

(d) Cooperate with regulatory and law
enforcement officials of any State or
political subdivision of a State in
enforcing the laws or ordinances of the
State or subdivision. This cooperation
includes entering into agreements to
provide law enforcement services on
public lands. The agreement may also
reimburse a State or its subdivision for
expenditures incurred in providing law
enforcement services.

§9260.4 What are BLM law enforcement
officers authorized to do?

BLM law enforcement officers are
authorized to:

(a) Under FLPMA (43 U.S.C.
1733(c)(1)):
(1) Carry firearms;

(2) Execute and serve any warrant or
other process issued by a court or officer
of competent jurisdiction;

(3) Make arrests without warrant or
process for a:

(i) Misdemeanor he or she sees or has
reasonable grounds to believe is being
committed in his or her presence; or

(ii) Felony, if he or she has reasonable
grounds to believe that the person to be
arrested has committed or is committing
a felony;

(4) Search without warrant or process
any person, place, or vehicle according
to any Federal law or rule of law; and

(5) Seize without warrant or process
any piece of evidence as provided by
Federal law.

(b) Under 43 U.S.C. 1466, take oaths,
affirmations, affidavits and depositions
with the same force and effect as if
administered or taken before an officer
having a seal.
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§9260.5 Do BLM law enforcement officers
have special authority to conduct
investigations concerning Federal oil and
gas”?

Yes. Under the Federal Oil and Gas
Royalty Management Act (30 U.S.C.
1701 et seq.), BLM law enforcement
officers may conduct investigations
relating to oil and gas removal from
BLM lands and Indian lands. In
connection with oil and gas
investigations, a law enforcement officer
has authority to:

(a) Require any person to submit a
written affidavit;

(b) Administer oaths;

(c) Subpoena witnesses;

(d) Subpoena books, papers, records,
and documents;

(e) Order testimony to be taken by
deposition; or

(f) Stop and inspect any motor vehicle
on BLM lands or Indian lands if the law
enforcement officer has probable cause
to believe that the vehicle is carrying oil
from a lease site on those lands. The law
enforcement officer may stop the
vehicle to determine whether the driver
has documentation required by law for
the oil.

§9260.6 Definitions.

As used in this part and in other
provisions found in 43 CFR: Alcoholic
beverage means beer, wine, distilled
spirits, and any other beverage defined
as such by State law.

Archeological resource means the
same as defined in part 7 of this Title.

BLM lands means public lands
defined in the FLPMA as any land and
interest in land owned by the United
States within the several States and
administered by the Secretary of the
Interior through the Bureau of Land
Management, without regard to how the
United States acquired ownership.

Campfire means a controlled fire
occurring out of doors that is no larger
than 3 feet in diameter.

Camping means:

(1) Erecting a tent or shelter made of
natural or synthetic material;

(2) Preparing a sleeping bag or other
bedding material for use; or

(3) Parking a motor vehicle, motor
home or trailer, or mooring of a vessel
for the apparent purpose of overnight
occupancy.

Commercial filming and/or
photography means the filming of a
motion picture or television production
or the making of a soundtrack, which
involves the use of professional casts,
settings or crews by any person other
than bona fide newsreel or news
television personnel; or the taking of
still photographs for the purpose of
commercial advertising.

Commercial recreation use includes,
but is not limited to, guiding, outfitting,
sponsoring, organizing, or providing for
recreational use of or events on BLM
lands for business or financial gain. The
following are considered commercial
uses:

(1) When any fee, charge, or other
compensation which is strictly a sharing
of, or is in excess of, actual expenses
incurred for the purposes of the activity
or use is collected by a permittee,
operator, or his agent;

(2) Activities conducted by profit
making organizations, even if that part
of their activity that requires a permit is
not profit making; and

(3) Activities conducted by nonprofit
groups when they are for business or
financial gain.

Competitive use is any formally
organized or structured use, event, or
activity on BLM lands in which there
are the elements of competition between
two or more contestants, registration of
participants, and/or a predetermined
course or area is designated. The term
also applies to one or more individuals
contesting an established record such as
speed or endurance of a person or
animal, foot races, water craft races,
survival exercises, war game trials or
experiences or other similar exercises.

Controlled substance means a drug or
other substance, or immediate
precursor, included in schedule I, I, 1lI,
IV, or V of 21 U.S.C. 812, or in 21 CFR
1308.11 through 1308.15. The term does
not include distilled spirits, wine, malt
beverages, or tobacco, as those terms are
defined or used in subtitle E of the
Internal Revenue Code of 1986.

Dangerous activity means any action
which could reasonably be construed as
having an undue risk of danger or harm
to yourself or others.

Event means a single structured,
organized, consolidated or scheduled
meeting, gathering, or occurrence on
BLM lands. An event may be several
related activities.

Fined in accordance with the
applicable provisions of Title 18 of the
United States Code means the
maximum fine provided for the various
classifications of offenses in Title 18 of
the United States Code Section 3571—
Alternative Fines.

Hazard or nuisance means a
condition that is dangerous to health,
offensive to community moral
standards, or an obstruction of the
public’s use and enjoyment of public
lands.

Hazardous or injurious device means
a device which, when assembled or
placed, is capable of causing bodily
injury, or damage to property, by the
action of any person making contact

with such device subsequent to the
assembly or placement. This term
includes:

(1) Guns, ammunition, or explosive
devices attached to trip wires or other
triggering mechanisms;

(2) Sharpened stakes;

(3) Lines or wires with or without
hooks attached;

(4) Nails placed with the sharpened
ends positioned in an upright manner;
and

(5) Tree spiking devices including
spikes, nails or other objects which are
hammered, driven, fastened, or placed
into or on any timber, whether or not
severed from the stump.

Highway, road or trail means a way or
place that is publicly maintained and
open to the public for vehicular travel
without regard to which public agency
has jurisdiction, operates or maintains
it.

Historical resource means any
structural, architectural, archaeological,
artifactual or other material remains of
past human life or activities which are
of historical or cultural interest. This
term includes historic property, as that
term is defined in 36 CFR part 800. This
term also includes, but is not limited to:

(1) Historic or pre-historic objects, or
any piece or portion of objects, made or
used by humans, such as historic or pre-
historic:

(i) Pottery;

(ii) Basketry;

(iii) Bottles;

(iv) Weapons;

(v) Weapon projectiles;

(vi) Tools; and

(vii) Structures or portions of
structures; and

(2) The physical site, location, or
context in which the objects like those
listed in paragraph (1) of this definition
are found, or human skeletal materials
or graves which are related to or located
in an historic property.

Law enforcement officer means a BLM
law enforcement ranger or criminal
investigator who has been delegated law
enforcement authority by the Director to
enforce Federal laws and regulations
relating to the public lands and their
resources.

Licensed practitioner means a
physician, dentist, veterinarian,
scientific investigator, pharmacy,
hospital, or other person licensed,
registered, or otherwise permitted, by
the United States or the jurisdiction in
which he practices or does research, to
distribute, dispense, conduct research
with respect to, administer, or use in
teaching or chemical analysis, a
controlled substance in the course of
professional practice or research.

Mechanical equipment means any
device for transporting personnel or
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material with wheels, tracks, or skids, or
by flotation, for traveling over land,
water, or snow, and is propelled by a
nonliving power source contained or
carried on or within the device; or a
bicycle or hang-glider.

Motor Vehicle means any motorized
vehicle capable of, or designed for,
travel or operation on or immediately
over land or water.

Occupancy means the same as
defined in 43 CFR 3715.0-5.

Other vegetative resource means the
same as defined in 43 CFR part 5400.

Outstanding natural area means an
area of unusual natural characteristics
where management of recreation
activities is necessary to preserve those
characteristics.

Paleontological resources means the
remains or trace(s) of a plant or animal
which has been preserved by natural
processes in the earth’s crust or exposed
on the surface. The term does not mean
energy minerals, such as coal, oil and
gas, oil shale, bitumen, lignite,
asphaltum and tar sands, even though
they are of biologic origin.

Person means, depending on the
context, individual, corporation,
company, partnership, trust, firm,
association of persons, or State or
political sub-divisions of a State.

Pollute or contaminate water means
to discharge or place in water any of the
following substances: dredged spoil,
solid waste, incinerator residue, filter
backwash, sewage, garbage, sewage
sludge, munitions, chemical wastes,
biological materials, radioactive
materials, heat, wrecked or discarded
equipment, rock, sand, cellar dirt and
industrial, municipal, and agricultural
waste.

Primitive area means an area that is
composed of natural, undeveloped
lands that are essentially unaffected by
civilization and located where the
natural environment can be preserved
by management of recreation activities
and exclusion of additional roads and
commercial developments.

Public disturbance means any activity
that interferes with the public’s
enjoyment of BLM land.

Range improvements means the same
as defined in 43 CFR part 4100.

Recreation sites and areas means sites
and areas that contain structures or
capital improvements primarily used by
the public for recreation purposes. Such
sites or areas include:

(1) Delineated spaces for parking,
camping or boat launching;

(2) Sanitary facilities;

(3) Potable water systems;

(4) Grills or fire rings;

(5) Tables;

(6) Visitor Centers;

(7) Shelters; and

(8) Display panels or controlled
access.

Research natural area means an area
that is established and maintained for
the primary purpose of research and
education because the land has one or
more of the following characteristics:

(1) A typical representation of a
common plant or animal association;

(2) An unusual plant or animal
association;

(3) A threatened or endangered plant
or animal species;

(4) A typical representation of
common geologic, soil, or water
features; or

(5) Outstanding or unusual geologic,
soil, or water features.

Scientific resource means any
resource, object or area that is of
significant interest or of such unique or
unusual character as to warrant a need
for scientific study.

Service animal means the same as
provided in the definition section of the
regulations implementing the
Americans With Disabilities Act, 28
CFR part 36.

Special area is a(n):

(1) National Trail;

(2) National Wild and Scenic River;

(3) National Wilderness Area;

(4) National Conservation Area;

(5) Area of Critical Environmental
Concern;

(6) Area covered by joint agreement
between the Bureau of Land
Management and a State government as
provided for in Title Il of the Sikes Act;
or

(7) Area where BLM determines the
resources require special management
and control measures for their
protection.

Timber means the same as defined in
43 CFR part 5400.

Wild horses and burros means the
same as defined in 43 CFR part 4700.

§9260.7 What is the scope of these
regulations?

The regulations in this part apply to,
and the BLM law enforcement program
extends to, BLM lands, lands
administered by BLM, property on BLM
lands, other resources of BLM lands,
and activities on or having a clear
potential to affect water bodies on or
adjacent to BLM lands.

§9260.8 What are the criminal penalties
for violating these regulations in this part?

If

Then

(a) You do not pay any fee required under 43 CFR part 8372 for a spe-
cial use or event on BLM lands.

(b) You willfully violate any of the prohibited acts listed in this part with-
in established grazing districts on BLM lands.

(c) You do not pay any fees required by the Land and Water Conserva-
tion Fund Act or 36 CFR part 71 or both.

(d) You are hunting, trapping or fishing on BLM lands and do not have
in your possession a valid BLM public land management area stamp
required by BLM under §9265.41 and the State fish and game agen-
cy under the Sikes Act (16 U.S.C. 670()))..

(e) You violate any prohibited act of this part on BLM lands within units
of the National Trails System, National Wild and Scenic Rivers Sys-
tem, or within areas subject to a comprehensive plan and coopera-
tive agreement with State fish and game agencies for the conserva-
tion and rehabilitation of wildlife, fish, and game.

You may be brought before a designated United States magistrate
judge and fined in accordance with the applicable provisions of Title
18 of the United States Code pursuant to the Land and Water Con-
servation Fund Act (16 U.S.C. 460/-6a).

You may be brought before a designated United States magistrate
judge and fined in accordance with the applicable provisions of Title
18 of the United States Code pursuant to the Taylor Grazing Act (43
U.S.C. 315a).

You may be brought before a designated United States magistrate
judge and fined in accordance with the applicable provisions of Title
18 of the United States Code pursuant to the Land and Water Con-
servation Fund Act (16 U.S.C. 460/6a).

You may be brought before a designated United States magistrate
judge and fined in accordance with the applicable provisions of Title
18 of the United States Code and/or imprisonment not to exceed 6
months pursuant to the Sikes Act (16 U.S.C. 670(j)(1)).

You may be brought before a designated United States magistrate
judge and fined in accordance with the applicable provisions of Title
18 of the United States Code and/or imprisonment not to exceed 6
months pursuant to the National Trails System Act (16 U.S.C.
1246(i)), the National Wild and Scenic Rivers Act (16 U.S.C.
1281(c)), or the Sikes Act (16 U.S.C. 670(j)(2)).
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If

Then

(f) You violate any other Federal law or regulation related to the public
lands and resources, or any other applicable Federal law or regula-
tion on any BLM lands.

(9) You knowingly and willfully violate any of regulatory requirements in
43 CFR applicable to members of the public or any of the prohibited
acts listed in this part on any BLM land.

(h) You knowingly and willfully do not comply with one of the require-
ments of this part.

(i) You knowingly organize or participate in any scheme, arrangement,
plan or agreement to circumvent or defeat the provisions of the Min-
eral Leasing Act, as amended, 30 U.S.C. 181 et seq., or its imple-
menting regulations.

() You knowingly seek to obtain or obtain any money or property by
means of false statements of material facts or failing to state material
facts concerning.

(1) The value of any lease or portion thereof issued under the Min-
eral Leasing Act, as amended, 30 U.S.C. 181 et seg;.

(2) The availability of any land for leasing under the Mineral Leas-
ing Act, as amended, 30 U.S.C. 181 et seg;.

(3) The ability of any person to obtain leases under the Mineral
Leasing Act, as amended, 30 U.S.C. 181 et seq.; or.

(4) The provisions of the Mineral Leasing Act, as amended, 30
U.S.C. 181 et seq., and its implementing regulations.

You may be brought before a designated United States magistrate
judge and may be subject to the maximum penalty authorized by the
applicable provisions of those Federal laws or regulations.

If you are an individual, you may be brought before a designated Unit-
ed States magistrate judge and fined in accordance with the applica-
ble provisions of Title 18 of the United States Code or imprisonment
for no more than 12 months, or both, pursuant to FLPMA (43 U.S.C.
1733(a)). If you are a corporation, you may be brought before a des-
ignated United States magistrate judge and fined in accordance with
the applicable provisions of Title 18 of the United States Code pur-
suant to FLPMA.

You may be brought before a designated United States magistrate
judge and fined in accordance with the applicable provisions of Title
18 of the United States Code or imprisonment for no more than 12
months, or both, pursuant to the FLPMA (43 U.S.C. 1733(a)).

You may be brought before a designated United States magistrate
judge and fined no more than $500,000 or imprisoned for no more
than 5 years, or both, pursuant to 30 U.S.C. 195, 101 Stat. 1330—
260 (1987).

You may be brought before a designated United States magistrate
judge and fined no more than $500,000 or imprisoned for no more
than 5 years, or both, pursuant to 30 U.S.C. 195, 101 Stat. 1330—
260 (1987).

BILLING CODE 4310-84-P

Subpart 9261—Insignia, Badges and Identification Cards

§9261.1 What does BLM'’s official insignia look like?

U. S. DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT
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§9261.2 What do the official badges of BLM law enforcement authorities look like?

§9261.3 What do the official identification cards of BLM law enforcement authorities look like?

DIRECTOR

E= B 37

. SIGNATURE
PI U RSB IV SRS P 3ot I oXe B3-S

BILLING CODE 4310-84-C

§9261.4 May | use, manufacture or
possess BLM insignia, badges or
identification cards?

Unless BLM has authorized it, you
must not:

(a) Manufacture, sell, or possess any
imitation of or any insignia, badge, or
identification card illustrated in
§89261.1 through 92.61.3;

(b) Make or execute any engraving,
photograph, print, or impression of an
insignia, badge, or identification card, or
insignia like those illustrated in
§89261.1 through 92.61.3; or

(c) Possess BLM insignia, badges or
identification cards. If you are not
authorized to possess a BLM insignia,
badge, or identification card, BLM law
enforcement officers may seize it.

Subpart 9262—Rules of Conduct on
BLM Lands and Facilities

§9262.1 What BLM rules must | follow
when I'm on BLM lands or in BLM buildings
or facilities?

(a) If you are on BLM lands or in
buildings or facilities administered by
or used to administer BLM lands and
resources, you must not:

(1) Resist, evade, or attempt to flee, in
order to avoid arrest or being issued a

ol
.
ls

citation by a law enforcement officer
performing official duties;

(2) Interfere with any BLM employee
or volunteer performing official duties;

(3) Threaten, commit a battery upon,
or assault any BLM employee or
volunteer performing official duties or
on account of performing official duties;

(4) Give a false or fraudulent report of
an emergency situation or give false
information concerning a crime or
violation;

(5) Give false or fraudulent
information to a law enforcement
officer;

(6) Provide false or fraudulent
information or documents, or conceal a
material fact relevant to use
authorizations or permits;

(7) Knowingly and willfully make
payment for any product, use
authorization, fee or service with
insufficiently funded checks;

(8) Remove, deface, destroy, transport,
or convert to private use, property
owned, operated, maintained,
administered by, or in the custody of
BLM;

(9) Tamper with, damage or destroy
any improvements, signs, structures,
wells, pipelines or dams, administered
by BLM;

IS A LAW ENFORC
HE UNITED ST
B T RIZ R CRIBTE Bl CRaE

(10) Enter any building, structure or
enclosed area or any portion of any
building, structure or enclosed area
owned or controlled by the United
States not open to the public;

(11) Use, place, or cause to be placed
a hazardous or injurious device with
disregard for the safety of another;

(12) Create a hazard or nuisance;

(13) Prevent or obstruct free passage
or transit over or through the BLM lands
by force, threat, intimidation, fences,
signs, barriers or locked gates;

(14) Damage, remove, transport, or
possess property belonging to another
person without permission;

(15) Intimidate, endanger, assault,
injure, or interfere with any person; or

(16) Place a vehicle or other object
where it impedes or is a hazard to the
safety or convenience of any person. A
law enforcement officer may remove or
have removed a vehicle or other object
which impedes or is a hazard to the
safety or convenience of any person, or
which has been left where it impairs
any area of BLM lands.

(b) You must obey the lawful order of
a law enforcement officer performing
official duties.
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§9262.2 What are BLM's rules on
possessing, using, or consuming alcohol or
controlled substances on BLM lands?

If you are on BLM lands, you must
not:

(a) Sell or give an alcoholic beverage
to a person under 21 years of age, except
where a lower age limit is allowed by
State law;

(b) Possess or consume an alcoholic
beverage if you are under 21 years old,
unless a lower age limit is allowed by
State law;

(c) Sell alcoholic beverages without
required State or local permit or license;
(d) Consume alcoholic beverages in
areas where BLM or State or Federal law

prohibits it;

(e) Cultivate, manufacture, deliver,
distribute or traffic a controlled
substance. Delivery means the actual,
attempted or constructive transfer of a
controlled substance whether or not
there exists an agency relationship. You
may distribute or deliver a controlled
substance if you are a licensed
practitioner and act according to law;

(f) Possess a controlled substance,
including any amount of marijuana over
28.5 grams; or

(g9) Possess any amount of marijuana
up to and including 28.5 grams.

§9262.3 Are there any circumstances
under which | may possess a controlled
substance on BLM lands?

Yes. You may possess a controlled
substance if you are a licensed
practitioner acting according to law, or
you obtained the substance either
directly or pursuant to:

(a) A valid prescription or order from
a licensed practitioner acting in the
course of professional practice; or

(b) Federal or State law.

§9262.4 What BLM rules concerning
public health, sanitation, and hazardous
materials must | follow while I'm on BLM
lands?

(a) You must not:

(1) Litter.

(2) Drain or dump sewage or solid
waste, except in places or receptacles
provided for that purpose. You may
drain wash water unless BLM has
prohibited it by supplementary or
special rule.

(3) Dump, leave, or dispose of any
household, commercial, hazardous or
petroleum products, or industrial trash,
refuse, or waste.

(4) Pollute or contaminate water.

(5) Generate, store, treat, transport,
dispose of, discharge, or otherwise
handle any hazardous waste identified
in 42 U.S.C. 6901 et seq., unless you
have a valid permit issued under 42
U.S.C. 6925. Section 6925 sets the
standards and procedures for permits

for the treatment, storage, or disposal of
hazardous waste under the Resource
Conservation and Recovery Act (RCRA).

(b) You must:

(1) Report immediately to the nearest
BLM office that you discharged or
spilled hazardous material or waste, oil,
flammable material or substance,
sewage, or any other harmful substance
or pollutant on BLM land.

(2) Use refuse containers and disposal
facilities only for purposes for which
they are supplied.

(3) Comply with all other
requirements of RCRA.

§9262.5 What BLM rules must | follow
while | camp on or occupy BLM lands?

On BLM lands, unless BLM has
authorized it, you must not:

(a) Occupy or camp longer than 14
consecutive days out of every 90
consecutive days in the same site or
within a 25-mile radius of that site
unless BLM authorizes a different time
period; or

(b) Leave personal property
unattended longer than 14 days (12
months in Alaska). Personal property
left unattended longer than 14
consecutive days (12 months in Alaska),
without BLM’s permission:

(1) Will be considered abandoned;

(2) May be removed by BLM; and

(3) Is subject to disposition under the
Federal Property and Administrative
Services Act of 1949, as amended (40
U.S.C. 484(m)).

§9262.6 May | use a bicycle or mechanical
equipment on BLM lands?

You may use bicycles or mechanical
equipment on BLM lands unless an
area, road or trail is closed to that use.
You must obey all special or
supplemental rules and posted signs or
other notices regarding closures.

§9262.7 What BLM rules concerning
public disturbances and dangerous
activities must | follow while I'm on BLM
lands?

On BLM lands, unless BLM has
authorized it, you must not cause a
public disturbance or create a risk to
other persons by engaging in activities
which include, but are not limited to:

(a) Making unreasonable noise;

(b) Discharging a firearm or any other
implement capable of taking human life,
causing injury, or damaging property:

(1) In or within 150 yards of a
residence, building, campsite, recreation
site or occupied area;

(2) Across or on a publicly maintained
highway, road, or trail currently open
for public motor vehicle traffic or an
adjacent body of water; or

(3) At glass bottles or other materials
being used for targets that have a

tendency to break into hazardous
fragments with sharp edges and
projections; or

(c) Using or possessing firearms,
fireworks, explosives, or other devices
or materials in violation of other
Federal, State, or local laws, regulations,
and ordinances.

§9262.8 What BLM rules must | follow if |
want to use fire on BLM lands?

(a) Unless BLM authorized it, you
must not:

(1) Start or ignite a fire. However,
BLM does allow campfires and the
industrial flaring of gas on BLM lands
if you comply with BLM regulations and
orders and obtain any necessary
authorizations.

(2) Discharge a tracer or incendiary
device.

(3) Burn timber, trees, slash, brush,
tundra or grass except in campfires.

(4) Leave a fire without extinguishing
it except to report that it has spread
beyond control.

(5) Resist or interfere with the efforts
of firefighter(s) to extinguish a fire.

(b) You must:

(1) Remove all flammable material
from around the campfire before you
build, attend, maintain or use a
campfire, to prevent the fire from
spreading.

(2) Have in your possession a valid
campfire permit before you build,
attend, maintain or use a campfire,
when BLM requires a permit.

(3) Obey the conditions of the
campfire permit, when BLM requires a
permit.

(4) Obey State and local laws,
regulations and ordinances concerning
fire prevention restrictions, including
but not limited to:

(i) Fireworks;

(ii) Spark arresters (A spark arrester is
a device that meets the U.S. Department
of Agriculture—Forest Service Standard
5100-1a);

(iii) Interfering with emergency
operations;

(iv) Arson;

(v) Campfire permits; or

(vi) Use of flammable substances and
materials.

Subpart 9263—Motor Vehicle Use on
BLM Lands

§9263.1 What rules must | follow while |
operate a motor vehicle or use a trailer on
BLM lands?

(a) While you operate a motor vehicle
or use a trailer on BLM lands you must:

(1) Obey State and local laws,
regulations, and ordinances relating to
the use, standards, registration,
operation, and inspection of motorized
vehicles and trailers. If State and local
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laws, regulations, or ordinances do not
exist or are less stringent than the
regulations in this part, these
regulations are the minimum standards
and apply to you and your motor
vehicle.

(2) Obey traffic control signs and
devices.

(3) Obey posted parking restrictions.

(4) Yield to pedestrians, bicycles,
saddle horses, pack animals, or animal
drawn vehicles.

(5) Yield to emergency vehicles.

(6) Stop when a law enforcement
officer directs you to do so.

(7) Obey the posted speed limit.

(8) Obey the terms and conditions of
the applicable designation pertaining to
areas and trails under 43 CFR subpart
8342. BLM designates public lands as
being open, limited, or closed to motor
vehicle use.

(b) You must not use or operate a
motor vehicle or trailer on BLM lands:
(1) In any location closed to motor

vehicle use;

(2) At a speed greater than is
reasonable or prudent or at a speed
which endangers the safety of other
persons or property;

(3) In areckless, careless or negligent
manner;

(4) While under the influence of
alcohol or controlled substances or both
(The standards for establishing under
the influence are those prescribed by
State law in the State where the offense
occurs);

(5) In a manner causing, or likely to
cause damage to or disturbance of the
soil, water, wildlife, wildlife habitat,
improvements, cultural, paleontological,
or vegetative resources; or

(6) In a manner that would block,
restrict, or otherwise interfere with the
lawful use of a road, trail, gate, or other
area of access.

§9263.2 What standards must my vehicle
comply with while on BLM lands?

Your vehicle must be equipped with:

(a) Lighted headlights and taillights
during night hours, which means the
hours from a half-hour after sunset to a
half-hour before sunrise. If you are
driving a motor vehicle on BLM lands
during night hours, your vehicle must
comply with the following:

(1) Headlights must be powerful
enough to illuminate an object at 300
feet at night under normal atmospheric
conditions;

(2) Two- or three-wheeled vehicles,
single tracked vehicles, and other
vehicles commonly referred to as all-
terrain vehicles must have at least one
headlight;

(3) Vehicles with four or more wheels
or more than a single track must have
at least two headlights;

(4) Double tracked snow machines
with a maximum capacity of two people
must have at least one headlight; and

(5) Taillights must be red and capable
of being seen at a distance of 500 feet
from the rear at night under normal
atmospheric conditions. Vehicles must
have at least the same number of
taillights as headlights;

(b) Brakes in good working condition;

(c) A functional muffler or be
equipped with a muffler cutout, bypass,
or similar device. Your vehicle must not
produce excessive noise; and

(d) Seat belts for each front seat
passenger that conform to United States
Department of Transportation standards.
Each front seat passenger must be
restrained by a seat belt while your
vehicle is in motion. Children must be
restrained in car seat safety devices or
seat belts, according to provisions of
State law.

Subpart 9264—Resource Use and
Development of BLM Lands for
Commercial or Other Uses That Must
Be Authorized by BLM

§9264.1 For what types of activities does
BLM require authorization for use and
development of BLM lands and resources?

If you want to use, occupy or develop
BLM lands for commercial purposes or
other purposes that involve altering the
natural terrain or removal of resources,
you may need to obtain a use
authorization, lease, permit or other
authorization from BLM. Please consult
the specific subpart(s) in 43 CFR which
govern the activity in which you would
like to engage. The following listing,
though not intended to be a complete
listing, describes many of the activities
and uses in which you must not be
engaged without obtaining the necessary
authorization from BLM:

(a) Use of a right-of-way;

(b) Use, development or processing of
BLM resources, including but not
limited to, oil and gas, coal, hardrock
minerals, mineral materials, and timber;

(c) Temporary uses of land;

(d) Use of easements;

(e) Special recreation uses;

(f) Exploration, mining, milling, or
beneficiation;

(9) Commercial filming and/or
photography;

(h) Selling materials;

(i) Free use of resources;

(j) Livestock grazing;

(k) Road building and/or use of other
means of access or transportation;

() Installing utilities;

(m) Developing communication and/
or navigation sites;

(n) Cultivating crops;

(o) Developing trash dumps;

(p) Construction of any kind;

(q) Developing canals and ditches;

(r) Putting up billboards or no
trespassing signs;

(s) Putting up gates or fences;

(t) Selling objects to the public;

(u) Manufacturing;

(v) Generation of electricity; or

(w) Fluid minerals injection or
storage.

General Rules When Your Use is
Authorized by BLM

§9264.20 What rules must | follow when
BLM has authorized my use on BLM lands?
When you have been authorized to
use, occupy, or develop BLM lands or

resources, you must:

(a) Comply with the terms,
stipulations or conditions set out in the
use authorization;

(b) Not continue to use, occupy, or
develop BLM lands or resources after
the use authorization expires or is
revoked, suspended, terminated or
canceled or for purposes other than
those for which BLM approves or
authorizes it;

(c) Comply with any BLM notice or
order;

(d) Comply with requirements for
restoration, revegetation or curtailment
of erosion of the land surface, or any
other reclamation measure BLM
determines necessary; and

(e) Comply with all other applicable
rules and regulations.

§9264.30 Must | get BLM authorization to
install oil and gas pipelines or facilities on
BLM lands?

Yes. On BLM lands which are outside
of the boundaries of an oil and gas
leasehold and of any tracts committed to
an approved agreement under 43 CFR
subpart 3130, you must not install oil or
gas pipelines or facilities without a
right-of-way, temporary use permit, or
other authorization required by 43 CFR
part 2800. On BLM lands which are
within the boundaries of an oil and gas
leasehold or any tracts committed to an
approved agreement under 43 CFR
subpart 3130, you must not install oil or
gas pipelines or facilities without
complying with the oil and gas lease
terms or the terms of the agreement and
with an approved plan of operations.

§9264.50 May | occupy aresidence on
BLM lands?

(a) Yes, but only if BLM issued you a
lease, permit or other authorization
under 43 CFR part 2900 or 43 CFR
subpart 3715. You must have a use
authorization to place, construct,
maintain, or use any of the following on
BLM lands:

(1) Cabins;
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(2) Buildings;

(3) Trailers;

(4) Motor homes;

(5) Tents; or

(6) Other structures, vehicles or
equipment used for residential
occupancy or other purposes.

(b) You must not occupy BLM lands
beyond the time limits provided in
§9262.5(a).

Recreation Uses or Events

§9264.60 What rules must | follow to
participate in or sponsor special recreation
uses or events on BLM lands?

(a) You must:

(1) Have a proper BLM permit
required by 43 CFR subpart 8372 to
conduct a commercial use, a
competitive event, an event involving
50 or more vehicles, or any use or event
in a special area.

(2) Pay any fee required under 43 CFR
subpart 8372;

(3) Post a copy of any permit where
all the participants can read it;

(4) Show a copy of the special
recreation permit to a BLM employee or
a participant, if he or she requests to see
it; and

(5) Comply with all other applicable
rules and regulations.

(b) You must not knowingly and
willfully participate in an event or use
subject to the permit requirements of 43
CFR subpart 8372 if BLM has not issued
a permit for that event or use.

Use and Occupancy for Development of
Locatable Mineral Deposits

§9264.70 What BLM rules must | follow if
| want to explore for, mine or process
locatable minerals on BLM lands?

(a) Unless BLM has authorized it, you
must not:

(1) Place, construct, maintain, or use
residences or structures for occupancy,
including but not limited to: cabins,
buildings, trailers, motor homes, tents,
or other structures and vehicles or other
equipment used for occupancy not
meeting:

(i) The conditions of occupancy under
43 CFR 3715.2 or 3715.2-1; or

(ii) Any of the standards of occupancy
under 43 CFR 3715.5;

(2) Occupy the land before BLM
approves a plan of operation or its
modification as required by 43 CFR
subparts 3802 or 3809;

(3) For activities that do not require a
plan of operations under 43 CFR subpart
3802 or that are defined as casual use or
notice activities under 43 CFR subpart
3809, occupy the land before consulting
with BLM as required by 43 CFR 3715.3;

(4) Occupy the land after BLM has
made a determination of non-

concurrence because the proposed
occupancy or fencing does not conform
to 43 CFR 3715.2, 3715.2-1 or 3715.5;

(5) Prevent or obstruct free passage or
transit over or through the public lands
by force, threat, or intimidation.
Reasonable security and safety measures
in accordance with 43 CFR subpart 3715
are allowed;

(6) Place, construct, or maintain
enclosures, gates or fences, or signs
intended to exclude the general public
without BLM’s concurrence;

(7) Cause a fire or safety hazard, or
create a public nuisance;

(8) Conduct activities that do not
involve prospecting, mining, or
processing operations or uses
reasonably incident thereto, including,
but not limited to:

(i) Non-mining related habitation;

(ii) Cultivation;

(iii) Animal maintenance or
pasturage, and development of small
trade or manufacturing concerns;

(iv) Storage, treatment, processing, or
disposal of non-mineral, hazardous or
toxic materials or waste that are
generated elsewhere and brought onto
BLM lands; or

(v) Recycling or reprocessing of
manufactured material such as scrap
electronic parts, appliances,
photographic film, and chemicals;

(vi) Searching for buried treasure,
treasure trove or archaeological
specimens; or

(9) Operate hobby and/or curio shops,
cafes, tourist stands, or hunting and
fishing camps.

(b) You must:

(1) Comply with any BLM order
issued under 43 CFR subpart 3715
within the time frames the order
provides;

(2) Comply with the notification,
application, and other requirements
under 43 CFR 3715.4 relating to an
existing use or occupancy; and

(3) Comply with all other applicable
rules and regulations.

(c) If a miner or user of BLM lands
knowingly and willfully violate the
requirements of part 3715 of this title,
that person may be subject to arrest and/
or trial as provided in that part.

Rangelands

§9264.80 What BLM rules must | follow
while I'm on public land rangelands?

(a) On all public lands, you must not:

(1) Allow livestock or other privately
owned or controlled animals to graze on
or be driven across BLM lands unless
you have a lease or permit and an
annual grazing authorization. If you
have a grazing bill which has not been
paid to BLM, you do not have grazing
authorization;

(2) Graze or drive more livestock than
the number authorized;

(3) Graze or drive livestock in an area
or at a time different from that
authorized;

(4) Install, use, maintain, modify, and/
or remove range improvements without
BLM authorization;

(5) Cut, burn, spray, destroy, or
remove vegetation without BLM
authorization;

(6) Damage or remove U.S. property
without BLM authorization;

(7) Molest, harass, injure, poison, or
kill livestock authorized to graze on
these lands or remove authorized
livestock without the owner’s consent;
or

(8) Knowingly and willfully make a
false statement or representation in base
property certifications, grazing
applications, range improvement permit
applications, cooperative agreements,
actual use reports and/or amendments
thereto.

(b) On all public lands you must:

(1) Comply with the terms and
conditions of your permit, lease, or
other grazing use authorization;

(2) Comply with the requirement
under 43 CFR 4130.5(c) having to do
with counting and tagging livestock;

(3) Re-close any gate or other entry
during periods of livestock use; and

(4) Comply with all other applicable
rules and regulations.

Forest Resources

§9264.90 What BLM rules concerning
forest and vegetative resources must |
follow while I'm on BLM lands?

(a) On BLM lands, you must not:

(1) Cut, remove, or otherwise damage
any timber, tree, or other vegetative
resource, unless BLM has authorized
you to do so by a timber sales contract,
sales permit, free use permit, Federal
law or regulation, or as allowed under
other applicable regulations in this title;

(2) Cut any standing tree, under sale
permit or timber sale contract, before a
BLM employee has marked it or has
otherwise designated it for cutting;

(3) Remove any timber or other
vegetative resource cut under sale
permit or timber sale contract, except to
a place designated for scaling or
measurement. Once you move the
timber or vegetative resource to the
place designated for scaling or
measurement, you must not remove it
from that place before it is scaled,
measured, counted, or otherwise
accounted for by a BLM employee;

(4) Stamp, mark with paint, tag, or
otherwise identify any tree or other
vegetative resources in a manner similar
to that BLM employees use to mark or
designate a tree or other vegetative
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resources for cutting, removal, or
transportation;

(5) Transport timber or other
vegetative resources without a valid
haul ticket except as authorized by
Federal law or regulation;

(6) Negligently or intentionally
destroy or injure any timber or other
vegetative resource during operations
under a forest product sale contract, sale
permit, or free use permit;

(7) Use timber obtained under a free
use permit for any purpose other than
for firewood, fencing, building, or other
agricultural, mining, manufacturing,
and domestic purposes as provided for
in 43 CFR subpart 5511;

(8) Export timber cut under a free use
permit from the State in which it was
cut, except as provided in 43 CFR
5511.1-1(e); or

(9) Cut timber under a free use permit
for sale, barter, speculation, or use by
others than the permittee.

(b) You must:

(1) Have in your possession any
permit or forest sale contract BLM may
require if you are a purchaser or a
purchaser’s agent harvesting or
removing forest products (If a BLM
employee or any official of a
cooperating law enforcement agency
acting as a sale inspector, administrator,
contracting officer, or law enforcement
officer asks to see your permit or sale
contract, you must show it to him or
her);

(2) Obey State and local laws and
ordinances relating to local permits,
tagging, and transportation of timber
and other vegetative resources;

(3) Obey BLM'’s regulations on export
and substitution in 43 CFR subpart
5400; and

(4) Comply with all other applicable
rules and regulations.

Subpart 9265—Public Use and
Collection of BLM Resources

General Rules for Public Use of BLM
Resources

§9265.1 What resources may | collect
from BLM lands for noncommercial
purposes?

Except on recreation sites and areas,
or where otherwise prohibited and
posted, you may collect from BLM lands
reasonable amounts of the following for
noncommercial purposes:

(a) Commonly available renewable
resources such as non-threatened or
non- endangered species of flowers,
berries, nuts, seeds, cones and leaves;

(b) Nonrenewable resources such as
rocks, mineral specimens, common
invertebrate fossils and semiprecious
gemstones;

(c) Water resources for personal
consumption;

(d) Petrified wood as provided under
43 CFR subpart 3622;

(e) Mineral materials as provided
under 43 CFR subpart 3621,

(f) Coal as provided under 43 CFR
part 3440; and

(9) Dead and down forest products for
use in campfires on BLM lands. If you
want to collect other forest products,
you must comply with 43 CFR subpart
5500.

Wild Horses and Burros

§9265.20 What BLM rules must | follow
when | handle BLM wild horses and burros?

(a) You must not:

(1) Maliciously or negligently injure
or harass a wild horse or burro;

(2) Remove or attempt to remove a
wild horse or burro from BLM lands
without BLM'’s authorization;

(3) Destroy a wild horse or burro
without BLM'’s authorization except as
an act of mercy;

(4) Sell or attempt to sell, directly or
indirectly, a wild horse or burro or its
remains;

(5) Commercially exploit a wild horse
or burro as defined at 43 CFR part 4700;

(6) Brand a wild horse or burro;

(7) Remove or alter a freeze mark on
a wild horse or burro; or

(8) Accept a horse or burro bearing a
BLM freeze mark for slaughter or
destruction which is not accompanied
by a certificate that title to the animal
has been transferred out of BLM.

(b) You must:

(1) Treat wild horses and burros
humanely in accordance with 43 CFR
part 4700;

(2) Comply with BLM orders, terms,
and conditions established under 43
CFR subpart 4770;

(3) Comply with terms and conditions
of the Private Maintenance and Care
Agreement; and

(4) Keep for one year the certificate of
title to a horse or burro bearing a BLM
freeze mark after you have accepted the
animal for slaughter or destruction.

Cave Resources

§9265.30 What BLM rules concerning
cave resources must | follow while I'm on
BLM lands?

Unless BLM has authorized it, you
must not:

(a) Destroy, disturb, deface, mar, alter,
remove, or harm a significant cave
which is described at 43 CFR part 37;

(b) Alter the free movement of any
animal or plant life into or out of a
significant cave;

(c) Enter a significant cave with the
intention of committing any act

described in paragraphs (a) or (b) of this
section; or

(d) Counsel, procure, solicit, or
employ any other person to violate any
provision of this section.

§9265.31 Can | possess or sell cave
resources?

No. Unless BLM has authorized it,
you must not possess, consume, sell,
barter, or exchange, or offer for sale,
barter or exchange, any cave resource, as
defined in 43 CFR part 37, from a
significant cave with knowledge or
reason to know that the resource was
removed from a significant cave.

Fish and Wildlife Resources

§9265.41 Must | have a valid public land
management area stamp to hunt, trap, or
fish on BLM lands?

Yes. If you want to hunt, trap, or fish
on BLM lands, you must have in your
possession a valid public land
management area stamp when BLM and
the State fish and game agency require
it pursuant to a conservation and
rehabilitation program implemented
under the Sikes Act (16 U.S.C. 670())).

§9265.42 Must | obey Federal, State, and
local laws and regulations concerning
conserving and protecting fish, wildlife, and
plant resources while I'm on BLM lands?

Yes. On BLM lands you must obey
Federal, State, or local laws, regulations,
or ordinances concerning conservation
or protection of fish, wildlife or plant
resources including, but not limited to
those concerning:

(a) Hunting, trapping, fishing,
catching, molesting, killing, possessing,
transporting, buying, selling, or
bartering any kind of wild animal or its
parts;

(b) Taking the eggs of any bird or fish
that came from BLM lands; or

(c) Taking or interfering with a
threatened or endangered species.

§9265.43 Is Alaska subsistence use of fish
and wildlife resources regulated by BLM
and other Federal land management
agencies?

Yes. The Alaska National Interest
Lands Conservation Act (16 U.S.C. 3101
et seq.) requires Federal land
management agencies in Alaska to
provide a management and regulatory
program for the subsistence use of fish
and wildlife resources when such a
program has not been provided for by
the State of Alaska. On BLM lands in
Alaska, you must not violate any of the
subsistence management provisions of
50 CFR part 100.

§9265.44 Can | hinder lawful hunting on
BLM lands?

No. On BLM lands, you must not
engage in any physical conduct that
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significantly hinders lawful hunting.
The Recreational Hunting Safety and
Preservation Act of 1994 (16 U.S.C.
5202) provides that if you violate this
regulation you may be subject to civil
penalties of not more than $10,000, if
the violation involved the use of force
or violence or the threatened use of
force or violence, against the person or
property of another person; and not
more than $5,000 for any other
violation.

Cultural and Natural Resources

§9265.50 What BLM rules concerning
cultural resources must | follow while I'm
on BLM lands?

On BLM lands, unless BLM has
authorized it, or as allowed in §9265.1—
1, you must not deface, disturb, remove
or destroy any scientific, archaeological,
or historic resource.

§9265.60 What BLM rules concerning
natural features or resources like plants,
soil and minerals must | follow while I'm on
BLM lands?

Unless BLM has authorized it, you
must not:

(a) Deface, remove or destroy natural
features or resources including plants or
their parts, soil, rocks or minerals; or

(b) Use explosive, motorized or
mechanical devices, except metal
detectors, to help you collect resources
under §9265.1.

Water Resources

§9265.70 What BLM rules must | follow
when | use water resources that are on BLM
lands?

Unless BLM has authorized it or as
allowed under §9265.1, you must not:

(a) Divert, transport, or remove any
water resource owned by or reserved to
the United States and administered by
BLM; or

(b) Develop, construct or maintain any
improvements, structures, wells,
pipelines or dams with the intent of
diverting, transporting, or removing any
water resources owned by or reserved to
the United States and administered by
BLM.

Subpart 9266—Recreation Sites and
Areas

General Rules of Public Conduct and
Use of BLM Recreation Sites and Areas

§9266.21 What BLM rules concerning
public health and safety must | follow while
I'm in a BLM recreation site or area?

Unless BLM has authorized it, you
must not:

(a) Clean fish, game, other food,
clothing or household articles at any
outdoor hydrant, pump, faucet or
fountain, or restroom water faucet;

(b) Deposit human waste except in
toilet or sewage facilities provided for
that purpose; or

(c) Bring an animal, except a Service
Animal, to a swimming area.

§9266.22 What BLM rules must | follow
while | occupy or use BLM recreation sites
and areas?

(a) Unless BLM has authorized it, you
must not:

(1) Pitch a tent, park a trailer, erect a
shelter or place camping equipment in
an area other than where designated;

(2) Leave personal property
unattended longer than 24 hours in an
area posted for day use or 72 hours in
other areas. Personal property left
unattended beyond the time limit:

(i) Will be considered abandoned;

(ii) May be removed by BLM; and

(iii) Is subject to disposition under the
Federal Property and Administrative
Services Act of 1949, as amended (40
U.S.C. 484(m));

(3) Build afire except in a stove, grill,
fireplace or ring where BLM provides
one;

(4) Enter or use a site or a portion of
a site when posted closed to public use;

(5) Occupy a site with more persons
or vehicles than the posted limit;

(6) Move any BLM table, stove,
barrier, litter receptacle or other
campground equipment; or

(7) Camp in a site or area posted for
day use only.

(b) You must:

(1) Pay any fees imposed under the
Land and Water Conservation Fund Act
(16 U.S.C. 460 I-6a),as amended, and 36
CFR part 71, or both;

(2) Have BLM permission to reserve
any portion of a site or area for another
person or party; and

(3) Comply with conditions
established and posted by BLM.

§9266.23 What BLM rules must | follow if
I want to bring an animal into a BLM
recreation site or area?

Unless the animal is a Service Animal
performing a service function for a
person with a disability, the animal
must either be:

(a) On a leash not longer than 6 feet
and secured to a fixed object or under
control of a person; or

(b) Otherwise physically restricted at
all times.

8§9266.24 What BLM rules must | follow if
| want to use audio devices or motorized
equipment in a BLM recreation site or area?
You must not operate or use any
audio device or motorized equipment at
times and in a manner that makes noise
that unreasonably disturbs others.
Audio devices include radios,
televisions, musical instruments, public

address systems or other noise
producing devices. Motorized
equipment includes, but is not limited
to, motor vehicles, vehicle engines,
model airplanes and cars, and
generators.

§9266.25 May | discharge or use
fireworks, firearms or weapons in a BLM
recreation site or area?

No. You must not discharge or use
fireworks, firearms, or weapons in a
BLM recreation site or area or over or
from water bodies on or adjacent to
BLM lands.

Subpart 9267—Congressionally
Designated Management Areas

General Rules of Public Conduct and
Use of BLM National Wilderness Areas

§9267.1 What BLM rules must | follow
while I'm in a National Wilderness Area?

Certain activities in wilderness areas
may be allowed as provided in the
Wilderness Act or subsequent
legislation establishing a particular
wilderness area, or as specifically
provided for in 43 CFR subpart 8560.
Unless your activities are authorized by
specific legislation or by BLM, on BLM
lands in wilderness areas, you must not:

(a) Conduct commercial enterprises;

(b) Build, construct or maintain any:

(1) Temporary or permanent roads;

(2) Aircraft landing strips;

(3) Heliports, or helispots; or

(4) Structures or installations,
including motels, summer homes,
stores, resorts, organization camps,
hunting and fishing lodges, electronic
installations, or similar structures and
uses;

(c) Use any motorized equipment,
motor vehicles, bicycles, motorboats or
other forms of mechanical transport;

(d) Land any aircraft, or drop or pick
up any material, supplies, or person by
means of aircraft, including a helicopter,
hang-glider, hot air balloon, parasail, or
parachute;

(e) Deface, disturb, remove or destroy
plants or their parts, soil, rocks or
minerals except down and dead forest
products where allowed for use in
campfires;

(f) Enter into or use wilderness areas
without a wilderness permit, when BLM
requires it;

(9) Conduct or participate in any
competitive use; or

(h) Physically alter or deface a natural
rock surface for any purpose. If you are
mountain or rock climbing or are
exploring caves, you must not:

(1) Use any type of drill or permanent
fixed anchor, including expansion bolts;

(2) Construct or place permanent
artificial hand or foot holds; or
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(3) Use glue, epoxies, or other
fixatives on a natural surface to facilitate
climbing.

General Rules of Public Conduct and
Use of BLM National Scenic Trails and
Areas

§9267.20 May | operate a motor vehicle on
a National Scenic Trail or area?

You may operate a motor vehicle:

(a) If you are a member of a Federal,
State or local agency and you must use
a motor vehicle to meet emergencies
involving health, safety, fire
suppression, or law enforcement;

(b) If you are an adjacent landowner
or land user and BLM determines that
you require reasonable access to your
lands, interests in lands, or timber
rights; or

(c) On roads that are designated
segments of the National Scenic Trail
System posted as open to motorized
vehicles.

General Rules of Public Conduct and
Use of BLM National Conservation
Areas

§9267.40 What BLM rules must | follow
when I'm in the San Pedro Riparian National
Conservation Area?

On BLM lands in the San Pedro
Riparian National Conservation Area,
unless BLM has authorized it, you must
not:

(a) Use or operate any unlicensed
motor vehicle;

(b) Place or set any wildlife traps,
except for health and safety or
administrative purposes as determined
by BLM;

(c) Discharge a firearm for the
purposes of target shooting and plinking
or both;

(d) Discharge a firearm in, or fire into,
the area between Charleston Road and
Highway 92;

(e) Camp or occupy lands in the
conservation area longer than 7 days
within any period of 21 consecutive
days;

(f) Camp in areas outside developed
campgrounds without a BLM permit;

(g9) Build or maintain a campfire
outside an area designated for that
purpose;

(h) Camp overnight in a Research
Natural Area;

(i) Tether or corral horse(s) in
campgrounds or picnic areas where
facilities for horses have not been
provided; or

(i) Use a metal detector.

8§9267.43 What other BLM rules must |
follow when I'm in the Snake River Birds of
Prey National conservation Area?

You must not:

(a) Discharge a firearm during a
period of time from March 1 to August

31, inclusive. You may discharge a
firearm for the purposes of a lawful hunt
during an established hunting season.
The State of Idaho Department of Fish
and Game establishes the hunting
season; or

(b) Enter the Idaho National Guard
Military Area. Idaho Military Division
(IMD) personnel, National Guard units
operating under IMD authorization,
BLM personnel, and livestock operators
authorized by BLM are exempt from this
prohibition.

Subpart 9268—Administratively
Established Management Areas

General Rules of Public Conduct and
Use of BLM Administratively
Established Management Areas

§9268.10 What BLM rules must | follow
while I'm in an outstanding natural area?
On BLM lands in outstanding natural
areas, you must not use, occupy,
construct, or maintain authorized
facilities in a manner that unnecessarily
detracts from the quality of the
outstanding natural features of the area.

§9268.20 What BLM rules must | follow
while I'm in aresearch natural area?
Unless BLM has authorized it, you
must not use, occupy, construct, or
maintain facilities in a manner that is
destructive or inconsistent with the
purpose of the research natural area.

§9268.30 What BLM rules must | follow
while I'm in a Fossil Forest Research
Natural Area?

On BLM lands in the Fossil Forest
Research Natural Areas, unless BLM has
authorized it, you must not:

(a) Collect, excavate, or remove
petrified wood either for free use as
permitted under 43 CFR 3622.3 of this
title or for commercial sale as permitted
under 43 CFR 3610.1;

(b) Operate motorized vehicles; or

(c) Collect, excavate, remove, destroy,
deface, damage, vandalize, or otherwise
alter any paleontological resources.

§9268.50 What BLM rules must | follow
while I'm in a primitive area?

On BLM lands in primitive areas,
unless BLM has authorized it, you must
not:

(a) Operate a motorized vehicle or
land an aircraft except for essential
search and rescue, fire control, or other
emergency or administrative operations;

(b) Construct facilities in or on a
primitive area except in connection
with authorized nonrecreation uses and
as necessary for the protection and
administration of the area; or

(c) Conduct nonrecreational
authorized activities except under

conditions specified by BLM to preserve
the primitive characteristics of the area.

General Rules of Public Conduct and
Use of BLM Resource Conservation
Areas

§9268.60 What BLM rules must | follow
while I'm in the Empire-Cienega Resource
Conservation Area?

On BLM lands in the Empire-Cienega
Resource Conservation Area, unless
BLM has authorized it, you must not:

(a) Build or maintain a campfire
during high or extreme fire danger
periods (Local BLM fire management
personnel determine high or extreme
fire danger periods. Members of the
public may obtain this information from
local BLM offices or by notices and
signs placed at the affected public land
areas); or

(b) Camp or occupy longer than 14
days within 6 consecutive months.

Subpart 9269—Local Closures,
Restrictions, and Rules

Orders to Close or Restrict Use of a
Described Area

§9269.1 May BLM issue orders to close or
restrict my use of a described area?

Yes. Subject to the continuing
operation of the public land laws and
the mining law and the rights created
under them, BLM may issue orders to
close or restrict your use of a described
area over which BLM has jurisdiction
for a reasonable time period.

§9269.2 Under what circumstances may
BLM issue orders to close or restrict my
use of a described area?

In order to protect the public and
assure the proper use, conservation and
protection of resources, BLM may issue
closure orders which restrict public use
and travel within described areas of
BLM lands for a reasonable time period
in order to do one or more of the
following:

(a) Prevent or control fires or other
unsafe conditions;

(b) Prevent or control disease;

(c) Prevent interference or delay of
authorized mineral development, timber
and livestock operations, or other
authorized use of the lands;

(d) Protect property, roads, or trails
and prevent excessive erosion;

(e) Protect threatened, endangered,
rare, unique, or vanishing species of
plants, animals, birds or fish, or special
biological communities and prevent
unnecessary destruction of all other
plant life and wildlife habitat;

(f) Protect the natural environment
and resources and objects or places of
historical and cultural value or
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archeological, geological or
paleontological interest;

(9) Protect scientific studies,
resources, experiments or investigations
and preserve scientific values;

(h) Protect public safety;

(i) Protect public health; or

(j) Establish reasonable rules of public
conduct for a described area, including,
but not limited to:

(1) Overnight camping restrictions;

(2) Restrictions on humber of camping
occupants per site;

(3) Motorized vehicle operation and
parking restrictions;

(4) Camping and occupancy stay
limits;

(5) Restrictions on shooting or
discharging firearms;

(6) Use permit requirements;

(7) Collecting and gathering plant,
animal, or mineral resources;

(8) Building, maintaining, attending
or using a fire; or

(9) Restrictions that are
complimentary to existing State and
local laws and regulations concerning
use of BLM lands and resources.

§9269.3 What must BLM include in each
order that closes or restricts use of a
described area?

Each order BLM issues must:

(a) Describe the area, lands, roads,
trails or waterways that are closed or
restricted;

(b) Specify the uses that are restricted;
(c) Specify the times of day or other
reasonable period of time during which

the area is closed and/or uses are
restricted, including a date certain upon
which the closure will end—if a closure
is reasonably necessary for a longer time
period, BLM will issue an order to
extend the closure;

(d) Identify those persons who may,
depending on the circumstances
warranting the closure or restriction, be
exempt from the closure or restriction,
including one or more of the following:

(1) Persons with a permit specifically
authorizing access to or use in the
otherwise closed or restricted area;

(2) Owners or lessees of land in the
area;

(3) Residents in the area;

(4) Any Federal, State, or local officer,
or member of an organized rescue or fire
fighting force in the performance of an
official duty;

(5) Persons engaged in a business,
trade, or occupation in the area;

(6) Any other person meeting
exemption requirements specified in the

order, including any person who has
rights or interests established under the
public land laws or mining law, such as
grazing allottees and mining claim
holders; and

(e) Describe each circumstance listed
in §9269.2 which reasonably warrant
the closure or restriction.

§9269.4 Must BLM orders closing or
restricting use of a described area be
posted?

Yes. BLM orders closing or restricting
use of an area must be posted:

In the local BLM Office with
jurisdiction over the area to which the
order applies; and at places near and/or
within the area to which the closure or
restriction applies, in a manner and
location that reasonably notifies users. If
you are planning to use or visit BLM
lands, BLM advises you to contact a
local BLM office to get further
information about specific closures or
restrictions which may be applicable to
the area you plan to use or visit.

§9269.5 Must an order closing or
restricting use of a described area be
published in the Federal Register before it
becomes effective?

Yes. Before an order can become
effective, BLM must publish it in the
Federal Register. BLM will specify in
the published notice the reason why a
deferred effective date and advanced
public participation would be
impracticable, unnecessary, or contrary
to the public interest.

8§9269.6 What is the maximum duration of
aclosure or restriction order under this
section?

BLM may issue a closure or restriction
order for a reasonable time period, not
to exceed 12 months.

89269.7 What must BLM do to close or
restrict use of a described area for longer
than 12 months?

In order for BLM to extend a closure
order beyond 12 months, BLM will
comply with the notice and comment
provisions of the Administrative
Procedure Act (5 U.S.C. 553).

§9269.8 Must BLM consult with the State
fish and game department for closures and
restrictions relating to hunting and fishing?

Yes. Except in emergencies, closures
and restrictions relating to hunting and
fishing are put in effect only after BLM
consults with the appropriate State fish
and game department (see 43 U.S.C.
1732(b) and 43 CFR part 24).

§9269.9 What are the penalties for
violating a closure or restriction order?

If you violate a closure or restriction
order, you are subject to the penalties
provided in 43 CFR 9260.8.

Supplemental and Special Rules

§9269.21 What are supplemental and
special rules?

BLM issues supplemental and special
rules to protect people, property, BLM
lands, and resources. Supplemental and
special rules are local in scope and may
be temporary in duration, and are meant
to conform to State and local needs and
specific resource management planning
objectives. They are enforceable as
provided in §9269.25 of this title.

§9269.22 Where can | see a copy of a
supplemental or special rule affecting a
particular area?

You may inspect rules:

(a) In each local BLM Office having
jurisdiction over the lands, sites or
facilities affected; and

(b) As posted near and/or within the
lands, waters, sites or facilities affected.

§9269.23 Must a supplemental or special
rule be published in the Federal Register
before it becomes effective?

Yes. Before a supplemental or special
rule becomes effective, BLM must
comply with the requirements of the
Administrative Procedures Act (5 U.S.C.
553), including publishing the rule in
the Federal Register and a public
comment period. BLM may also publish
supplemental and special rules in a
newspaper of general circulation in the
affected vicinity, or make the rule
available to the public in another way
BLM considers appropriate.

§9269.24 Must BLM consult with the State
fish and game department for supplemental
and special rules relating to hunting and
fishing?

Yes. Supplemental and special rules
relating to hunting and fishing are put
in effect only after BLM consults with
appropriate State fish and game
departments (see 43 U.S.C. 1732(b) and
43 CFR part 24).

§9269.25 What are the penalties for
violating a supplemental or special rule?

If you do not comply with a
supplemental or special rule, you are
subject to the penalties provided in 43
CFR 9260.8.

[FR Doc. 96-28479 Filed 11-6-96; 8:45 am]
BILLING CODE 4310-84-P
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1, 2, 14, 15, 36, 52, and
53

[FAR Case 95-029]
RIN 9000-AH21

Federal Acquisition Regulation; Part 15
Rewrite—Phase |

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of public meeting and
extension of comment period.

SUMMARY: The FAR Council and the
FAR Part 15 (Contracting By
Negotiation) Rewrite Committee are
providing a forum for the exchange of
ideas and information with Government
and industry personnel by holding
public meetings and soliciting public
comments. The goal is to ensure an
open dialogue between the Government
and the general public on this important
initiative. In order to provide a greater
outreach to small businesses and other
interested parties for whom a public
meeting located in the Washington DC
area is not convenient, a second public
meeting on the proposed rule has been
scheduled. Interested parties are invited
to present statements or comments on
the Phase | proposed Part 15 rewrite at
the public meeting, scheduled for the
date and location set forth below. In
order to permit time for public
comments to be submitted by those
attending the second public meeting,
the public comment period for the
proposed rule, which was published in
the Federal Register on September 12,
1996 (61 FR 48380), is extended through
November 26, 1996.

DATES: Public Meeting: A public meeting
will be conducted at the address shown
from 9 a.m.—12 p.m., local time, on
November 18, 1996. Representatives of
the FAR Part 15 Rewrite Committee will
remain available at the meeting site as
long as members of the general public
wish to dialogue on topics relating to
the proposed rewrite, including
proposed changes regarding the
competitive range.

Statements: Statements from
interested parties for presentation at the
public meeting should be submitted, to
the extent feasible, to the address below
on or before November 15, 1996.

Comments: Comments on the
proposed rule should be submitted in
writing to the GSA (address below) on
or before November 26, 1996.
ADDRESSES: Public Meeting: The
location of the public meeting is
Ramada Inn Benjamin Ranch, 6101 East
87th Street (1-435 and 87th Street Exit),
Kansas City, MO, Sierra Rooms 1, 2, and
3, telephone (816) 765—4331.
Individuals wishing to attend the
meeting, including individuals wishing
to make presentations on the topic
scheduled for discussion, should
contact Jill Dickey, telephone (816) 926—
7203, facsimile (816) 823-1167.

Comments/Statements: Interested
parties should submit written
comments/statements to: General
Services Administration, FAR
Secretariat (VRS), Attention: Beverly
Fayson, 18th and F Streets, NW, Room
4037, Washington, DC 20405. Please cite
FAR case 95-029 in all correspondence
related to this issue.

Electronic Access: This proposed rule
is posted on the Acquisition Reform
Network (ARNET) at www.arnet.gov.
Comments may be submitted
electronically at that address.

FOR FURTHER INFORMATION CONTACT: For
logistics information regarding the
public meeting contact Jill Dickey,
telephone (816) 926—7203, facsimile
(816) 823-1167. For general
information, contact the Part 15 Rewrite
Committee Chair, Melissa Rider,
telephone (703) 602-0131, facsimile
(703) 602-0350. Please cite FAR case
95-029.

SUPPLEMENTARY INFORMATION: The FAR
Council is conducting a second public
meeting to discuss FAR Case 95-029,
FAR Part 15 Rewrite—Phase | which
was published on September 12, 1996
(61 FR 48380).

The Phase | proposed rule is a rewrite
of FAR Subparts 15.0, 15.1, 15.2, 15.3.
15.4, 15.6, and 15.10. The rule proposes
to: Enhance efficiency by reinforcing the
contracting officer’s ability to minimize
the cost of doing business with the
Government; eliminate unnecessary
effort by both the Government and
industry to support prices set by free-
market forces; ensure that firms seeking
to do business with the Government
have an accurate understanding of the
importance of evaluation criteria; allow
the Government to make informed
decisions about which offerors are truly
most likely to receive award; allow both
industry and Government to rely more
on agreements reached during
discussions without putting offerors
through the expense of developing
revised proposals; and reinforce the
concept of eliminating an offeror

without requiring a proposal revision, if
discussions with the offeror indicate
that a proposal revision would waste the
time and resources of both the offeror
and the Government.

Major policy shifts in the Phase |
proposed rule include:

¢ A narrower definition of
“discussions” limited to
communications after establishment of
the competitive range. This is a much
more narrow definition than the current
one (which pre-dates CICA) and very
strictly conforms with the statute. This
supports a much more open and
dynamic interchange between the
Government and offerors before
establishment of the competitive range,
thus allowing the Government to make
an informed decision when limiting the
competitive range and is the cornerstone
of all of the rest of the major policy
shifts.

« A shift in competitive range policy
to encourage retaining only the offerors
with the greatest likelihood of award
and allowing the contracting officer to
further limit the competitive range in
the interest of efficiency. This is an
evolutionary step from our authority to
award without discussions. We believe
this will focus an offeror’s attention on
providing their best deal in the initial
proposal.

* Encouragement of communication
with industry throughout the
solicitation process to ensure
competitive range determinations are
informed decisions. The rule allows
disclosure of perceived deficiencies
before establishment of the competitive
range to resolve ambiguities and other
concerns. These communications are
not “‘discussions.”

¢ Elimination of “minor
clarifications” except for use in award
without discussions, once again in strict
compliance with statute.

« Revision of the “late” rules for
negotiated acquisitions to make the
offeror responsible for timely delivery of
its offer, and to allow late offers to be
considered if doing so is in the best
interests of the Government. This was
done to clarify the responsibility of the
offeror to get the offer to the location
specified, yet allow the Government to
take advantage of the “‘best deal’ in
each situation.

The proposed rule also specifically
authorizes practices currently in use at
some agencies including:

« Comparison of one offer to another,
after the proposals have been evaluated
against the criteria in the solicitation;

* Release of the Government estimate
to all offerors, when it makes sense to
do so; and
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« Amendment of the solicitation, at
any time prior to award, including
amendment of the evaluation factors
and subfactors.

« Changes have been proposed to
support streamlined source selections
including:

¢ A new definition of “‘best value” at
Part 2, to remove confusion that may
arise from several slightly different
definitions. This supports the concept of
presenting a single face to industry.

¢ A description of two common
source selection processes-award to the
low cost technically acceptable offeror,
and trade-offs among cost and other
factors. The intent is to emphasize that
a variety of processes can be used, that
source selection need not be complex,
and to promote tailoring of processes to
match the complexity of the instant
requirement. We hope this will allow
field contracting activities to put
resources where they will get the biggest
pay-off and not make source selections
more complicated than necessary.

¢ Authorization to use techniques
such as multi-phase proposals or oral
presentations, once again to allow
tailoring of the source selection process
to match the requirement.

e Guidance on communications
between the Government and industry
prior to release of the solicitation.
Within the limitations of the prohibition
on giving information necessary to
prepare a proposal to one interested
party without sharing the information
with all other interested parties,
agencies are encouraged to share
information freely with industry. The
improved communications should make
it easier for potential offerors to make
more aggressive bid/no bid decisions,
thereby allowing them to apply their
limited bid and proposal dollars where
they will get the best potential pay-off.

¢ A new Model Contract Format
(MCF), based on an Army/Air Force
proposal, that will replace the uniform
contract format. The MCF format has
only six sections, which focus on
usefulness to the customer at all levels
by highlighting tailored information and
locating all financial and contract
administration data together. We hope
this will improve the payment process
and make the document more “‘user-
friendly.”

* Arelated proposed rule, FAR case
96-303, Competitive Range
Determinations, was published in the
Federal Register on July 31, 1996 (61 FR
40116). Since it is important to consider
the proposed rule for FAR Case 96-303,
Competitive Range Determinations, in
the broader context of FAR Part 15 as a
whole, the FAR Council has determined
that comments about both cases may be

entertained during the second public
meeting for the Part 15 Rewrite—Phase
I. However, note that there are
differences between the Competitive
Range case and the FAR Part 15
Rewrite—Phase | case that are due
primarily to the different baselines used.
The Competitive Range case uses the
baseline of the current FAR Parts 15 and
52, while the FAR Part 15 Rewrite—
Phase | case proposes to reorganize and
revise Parts 15 and 52. A final rule for
the Competitive Range case will be
issued well in advance of the final rule
for the Part 15 Rewrite. Therefore, it
may be viewed as an evolutionary step
in a process that will culminate in the
pending broader revision.
Notwithstanding the minor differences
between the cases, we encourage
interested parties to express their
positions on this rule as part of the
second public meeting.

Dated: November 1, 1996.
Jeremy Olson,
Acting Director, Federal Acquisition Policy
Division.
[FR Doc. 96-28635 Filed 11-6-96; 8:45 am]
BILLING CODE 6820-EP-P

ENVIRONMENTAL PROTECTION
AGENCY

48 CFR Part 1552

[FRL-5647-4]

Acquisition Regulation; Limitation of
Future Contracting

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to revise its
acquisition regulation (48 CFR Chapter
15) to clarify that the existing coverage
regarding ineligibility of Headquarters
policy support contractors to enter into
EPA response action contracts, unless
otherwise authorized by the Contracting
Officer, also renders EPA response
action contractors ineligible for award of
Headquarters policy support contracts,
unless otherwise authorized by the
Contracting Officer.

DATE: Comments should be submitted
not later than January 6, 1997.
ADDRESSES: Written comments should
be submitted to the contact listed below
at the following address: U.S.
Environmental Protection Agency,
Office of Acquisition Management
(3802F), 401 M Street, SW., Washington,
DC 20460. Comments and data may also
be submitted electronically by sending
electronic mail (e-mail) to:

Senzel.Louise@epamail.epa.gov.
Electronic comments must be submitted
as an ASCII file avoiding the use of
special characters and any form of
encryption. Comments and data will
also be accepted on disks in
WordPerfect in 5.1 format or ASCII file
format. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic comments on
this proposed rule may be filed on-line
at many Federal Depository Libraries.
FOR FURTHER INFORMATION CONTACT:
Louise Senzel, Environmental
Protection Agency, Office of Acquisition
Management (3802F), 401 M Street,
SW., Washington, DC 20460. Telephone:
(202) 260-6204.

SUPPLEMENTARY INFORMATION:
A. Background

Federal Acquisition Regulation 9.504
requires Contracting Officers to analyze
planned acquisitions to identify and
evaluate potential organizational
conflicts of interest, and to avoid,
neutralize, or mitigate significant
potential conflicts of interest (COIl)
before award. In addition, FAR 9.507—
2(a) indicates that a contrac